ACTION ON THE CASE. 

1. An action on the case cannot be maintained by the Commissioners’ 
Court of Butler @ounty against the keeper of the poor-house, for de- 
bauching and getting with child one of the inmates of said poor-house. 
—Comm’rs’ Ot. Butler Co. v. McCann, 599 


AGENCY. 


1. When an agent lends out the money of his principal at a usurious 
rate of interest, the fact of the agency does not affect the illegality of 
the contract, or avoid the effect of the statute against usury.—Pear- 
son et al. v. Bailey, 587 
2. In assumpsit to recover for lumber furnished by plaintiffs to defend- 
ant, defendant’s agent by whomit was procured is a competent witness 
for plaintiffs; and evidence that he was indebted to defendant for mo- 
ney advanced on the building contract at the time he procured the 
lumber is irrelevant.—Ortez v. Jewett & Co., 662 


AMENDMENTS. . 


1, It is not error to allow plaintiff to amend his declaration, even 
after the trial has been commenced, by the alteration of a date al- 
leged under a videlicet.—Zeigler & Hall v. David, 127 

2. In a summary proceeding under the statute, by a Bank whose char- 
ter has been forfeited, and her affairs placed in the hands of trustees 
for settlement and liquidation, the notice having been held defective 
onerror, for the want of an averment that the suit was instituted by 
the direction and authority of the trustees, the court below to which 
the cause is remanded may permit an amendment of the notice by the - 
‘addition of that averment.—Jemison v. P. & M. Bank, 168 

8. The amendment may. be made in such case by annexing the trustees’ 
certificate to the notice, averring that the Bank, ‘by its trustees 
named in the certificate annexed hoeseto, appointed under the act there- 
in specified, will move,” &c. 169 

4. Specifications contesting a bankrupt’s discharge’on the ground of 
fraud, are within the statute allowing amendments on terms after a 
demurrer is sustained.--(Clay’s Dig. 834 § 19.)—Stewart & Fontaine... 
v. Hargrove, 429 


ARBITRATION AND AWARD. 


1, Assumpsit does not lie on an award when the submission to arbitra- i 
tion is under seal.—MeCarge v. Grutcher, $16 
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ASSUMPSIT. 

1. Assumpsit does not lie on an award when the submission to urbitra- 
tion is under seal.—McCargo v. Crutcher, B75 

2. When a written contract for the building of a house is subsequently 
varied by the parties, so as to require a greater amount of work and 
materials, as well as an alteration in the structure and a longer time 
for its completion, the workman is not bound to sue on the original 
contract, but may recover on a quantum meruit; and the written 
contract is admissible in evidence to show what the parties had agreed 
on as reasonable for that portion of the work embraced in it.—Hutch- 
ison v. Callum, 622 

8. Assumpsit lies in favor of the landlord against a stranger for rents 
received by the latter from the tenants under an assertion of title in 
himself.—Br. Bank Mobile v. Fry, 770 

4. Where there has been a conversion of property owned by nein ten- 
ants in common, they may all waive the tort and join in assumpsit, or 
each one may bring a separate action for his interest without joining 
the others.—Tankersley v. Childers et al., 781 

5. In assumpsit for money had and received, plaintiff must show seme 
certain amount to which he is entitled; but if the evidence furnishes 
certain data from which, by an arithmetical calculation, the jury may 
ascertain the amount to which he is entitled, it is sufficient. 781 


ATTACHMENT. 

1. Under the act of February 5, 1846, an attachment lies against hus- 
band and wife, non-residents, to subject the wife’s separate estate, se- 
‘ured to her by ante-nuptial contract, to the satisfaction of a debt 
contracted by her dum sola.—Crocker & Wife v. Clements’ Adm’r, 296 

2. Where the legal and equitable remedies by attachment are concur- 
rent, the statute of limitations is the same in both forums. 296 

8. An attachment does not lie, under the statutes of this State, against 
a domestic executor or administrator, whose testator or intestate at 
the time of his death was a resident of this State.—-Taliaferro v. Lane, 369 

4. Such an attachment, when issued by a justice of the peace, is not 
merely voidable, but void, and operates no lien on the property at- 
tached. 869 

5. Although the allegations of a bill are sufficient to bring the case with- 
in the act of 1846 giving attachments in chancery, yet, if the com- 
plainant fails to comply with its requisitions as to making affidavit 
and giving bond, his bill cannot be sustained under that act.—Mc- 
Gown v. Sprague et al., 524 

6. When two joint makers of a note are garnisheed as the debtors of the 

payee, and answer admitting their indebtedness, if neither of them 
discloses the fact that they have been notified of the transfer of the 
note, a payment of the judgment rendered against them on their an- 
swer will not discharge them from liability to the real owner; but if 
one discloses this fact in his answer, and the transferree is thereupon 
" notified, and fails to appear and assert his rights, he is estopped from 
setting up any claim against the garnighees.—Smoot & Ketchum y¥. 
Relava, 
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7. Ina contest between garnishees, who have paid a judgment rendered 
against them, and one claiming by a transfer from the debtor, of which 
they were notified before they answered, evidence that they paid the 
meney to the clerk in court, who immediately paid it back to one of 
them as the attorney of the plaintiffsin the judgment, isirrelevant. 669 

§, A judgment on verdict against the plaintiff in attachment is not con- 

clusive evidence, in a subsequent suit on the bond, that the attach- 

ment was wrongfully sued out.—Sackett & Shelton v. McCord, 851 


BAIL. 


1. When a debtor who is held to bail endeavors to procure his discharge 
under the insolvent laws, by rendering a schedule of his property, 
and takes an appeal tothe Circuit Court under the provisions of see- 
tion 2185 of the Code, he is entitled to be discharged from custody on 
giving the bond required by that section —Ex parte Whitehead, 98 

2. A debtor in custody under bail process, who wishes to discharge him- 
self by rendering a schedule of his property under the statute, (Clay’s 
Digest 70 § 3,) may make his application for a discharge to any jus- 
tice of the peace, and the latter is authorized to act upon it alone. 
(Overruling Morrew & Nelson v. Weaver & Frow, 8 Ala. 295, which 
held that the application must be made to two justices of the peace or 
a judge.)—Hutchisson et al. v. Governor, 809 


BANKRUPT. 


1. On a motion by a bankrupt to have his discharge entered of record, 
where the record does not purport to set out all the evidence, and the 
motion itself is wanting, the Appellate Court cannot presume that 
there was no proof before the court below that an execution had is- 
sued, nor that the motion did not allege such to be the fact; and the 
rule laid down in Brown vy. Branch Bank, 20 Ala. 420, does not apply 
to the case.—Stewart & Fontaine v. Hargrove, 429 

2. When the bankrupt’s motion is resisted on any of the grounds speci- 
fied in the act of Congress, the facts relied on to impeach his certifi- 
cate must be stated with certainty to a common intent. 429 

8. An allegation, in general terms, that the bankrupt had failed to file a 
full schedule of his notes and accounts, without specifying those which 
were omitted, is but the statement of a legal conclusion, and is also 
demurrable for want of precision and certainty. ~ 429 

4. An allegation that he had made a fraudulent conveyance of his pro- 
perty, without stating the person to whom the conveyance was made, 
or the property conveyed, is demurrable for the same reasons. 429 
5. So, also, an allegation which does not set out the amount of a decree 
alleged to have been fraudulently omitted, nor the time of its rendi- 


tion, is demurrable for want of sufficient certainty and precision. 429 
6. The franchise of a toll bridge is property within the contemplation of 
the bankrupt law, and passes to the assignee in bankruptcy, 429 






7. A plea alleging that a lien was created in favor of the contesting cred- 
itor before the bankrupt’s application for the benefit of the act, by the 
delivery of an execution to the sheriff of a county ia which there were’ 
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slaves the property of the defendant, is defective in substance, if it 
does not also allege that the lien was continued up to the rendition of 4 
the decree. 429 4 
8. Specifications contesting a bankrupt’s discharge on the ground of s. 
fraud, are within the statute allowing amendments on terms after a 
demurrer is sustained.— (Clay’s Digest 834 § 19,) 429 


BASTARDY. 


1, When the defendant in a bastardy proceeding enters into a recogni- 
zance for his appearance at court, and his surety in the bond after. 
wards become judge of probate, the latter is incompetent by reason 
of interest to preside on the trial of the cause, and any proceedings 
therein had before him are coram non judice and void.—The State 
ex rel. Claunch v. Castleberry, 85 

2, If a proceeding under the bastardy act was continued by the defend- 
ant at the first term to which he was bound to appear, the County 
Court had jurisdiction to compel him to enter into recognizance for 
his personal appearance from term to term and for his good behavior; 
and if the recognizance contained any superadded condition, it was 
void only as to that condition, and valid as to the remaining obligations, 85 


CHANCERY. 


1, Where a debtor conveys by deed all his property, both real and per- 
sonal, to a trustee, in trust that, he will, first, make the grantor a 
reasonable allowance for the comfortable support and maintenance of 
his family, and the education of his children ; secondly, that he will 
pay all the grantor’s debts, and the debts incurred in the execution of 
the trust; and, thirdly, that he will then convey the iegal title to the 
property undisposed of to the grantor’s children, and delivers the 
deed, as also the possession of the property, to the trustee, who ac- 
cepts the trust, the trusts in favor of the grantor’s creditors and chil- 
dren become perfect, and cannot afterwards be divested or revoked by 
any act of the grantor or trustee. And in such case, a court of equi- 
ty will enforce the trust, at the instance of the grantor’s children ; 
and if the bill allege that the trustee has paid all the debts, the cred- 
itors are not necessary parties to the bill.—Andrews et al. v. Hobson’s 
Adm’r et al., 219 

2. A court of equity will rescind a contract of sale at the instance of the 
vendee, and restore to him the purchase money which he has paid, 
whenever the contract is tainted with false and fraudulent represen- 
tations on the part of the vendor relative to the title; and for this 
purpose the whole conduct of the vendor in relation to the matter 
may be looked to.—Smith v. Robertson, 312 

8. An outstanding right of dower, whether perfect or inchoate, is an in- 
cumbrance upon a title which renders it defective ; and a vendee who 
has contracted for *‘ good and lawful titles,” may come into equity to 
have compensation for such dower claim out of the unpaid purchase 
money.—Thrasher and Mitchell v. Pinckard’s Heirs and Adm’rs, 616 | 

4. The court of probate can only allot dower in the mode prescribed by 
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the statute, andin those lands of which the husband died seized; if 

the husband aliened in his life-time, and the purchaser has put valua- 

ble improvements on the lands, he may come into equity against his 

yendor’s widow and heirs, to have the dower claim settled and deduct- 

ed from the unpaid purchase money. 616 
6. Equity will not enforce the specific execution of a parol gift of land 

by a father to his son, though accompanied by delivery of posssession, 

either against the father himself, or his heirs at law and personal rep- 

resentatives after his death.—Pinckard and Pool v. Pinckards’s H2irs 

and Adm’rs, 649 
6. Courts of equity grant relief against conveyances obtained by mis- 

representation or mistake ; and if the parties occupy a relation from 

which an unusual degree of confidence, affection or sense of duty nat- 

urally springs, the utmost degree of good faith is required from the 

party in whom the trust is reposed, and he must show that his con- 

tract is in every respect just, fair and equitable.— Boney et al. v. Hol- 

lingsworth et al., 690 
7. Afather executed a deed conveying certain lands to his sons, but filed 

it away among his papers, and never delivered it; after his death the 

grantees obtained a voluntary relinquishment from their sister of all 

her interest in the lands, by representing to her that their father on 

his death bed had declared it to be his intention that they should have 

them: The relinquishment was set aside in equity, because the gran- 

tees failed to show that they stated fully and fairly their father’s dy- 

ing declarations. 690 
8. When a judgment is freely and voluntarily confessed, with full 

knowledge on the part of defendant of all the facts connected with it, 

and without any fraud or collusion on the part of plaintiff, the defen- 

dant isestopped from setting up any defence to the debt which existed 

anterior tosuch confession. and a court of equity cannot afford relief 

against it except upon some equity subsequently arising.—Moore et al. 

yv. Barclay et al., 789 


9. When a defendant in a judgment at law comes into equity for relief, 


alleging matters which would have constituted a good defence to the 
action at law, he must show by his bill that his failure to discover and 
avail himself of his defence at law was not attributable to any negli- 
gence or want of diligence on his part, but to fraud, accident or the 
act of the opposite party.—Taliaferro’s Adm’r y. Branch Bank at 
Montgomery, 755 


10. An allegation that complainant was ignorant of the facts on which he 


relies as a defence unti! long after the rendition of the judgment, is 
not sufficient. 


=I 
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11. On 8 motion to set aside the sheriff’s return on an execution, it is 


competent for the defendent in execution to show that the money had 
been paid as the return showed, and had been tendered and refused, 
and by tendering it anew to avoid interest and any further issue of 
execution; and if he fails to do this, he cannot come into equity for 
relief, unless he explains the omission satisfactorily.--Minter and 
Gayle v. Br. Bank Mobile, 
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12. Theremoval of a trustee from the State, without having executed the 
trust confided to him, gives the Court of Chancery authority to exe: 
eute it.—-Cullum et al. v. Br. Bank Mobile, 797 


CHANCERY PLEADING AND PRACTICE. 

1. An interlocutory order of the Chancellor, directing “‘that a recéiver 
be appointed to take possession” of the defendant’s estate, ‘‘and that 
he and either of the parties have leave to apply to the court for any 
other or further directions, as to him may be necessary; and that it 
be referred to the register, to appoint a fit and proper person to be 
the receiver aforesaid, the person so to be appointed first giving bond,” 
&e., and directing the defendant to deliver up to him his plantation, 
&e,, is a nullity, and the writ of prohibition should go from the Snu- 
preme Court to revoke it, and prevent proceedings under it. (Per 
Justices Licon, Gotptiwaire and Puenan.) 

(Curzton, C. J., and Gizzons, J., dissenting, held that the order was 
only, at most, an erroneous construction of the statute; that the re- 
lator should have first applied to the Chancellor, by petition, for a 
correction or modification of the order; and that, as the Chancellor 
had jurisdiction of the case made by the bill, and a discretion as to 
the appointment of a receiver, and had erred merely in the manner of 
making the appointment, the writ sheuld not be granted.)--Ex Parte 
Morgan Smith, 04 

2. A bill should not be dismissed for the want of proper parties, unless 
the objection is taken in the court below ; but if the objection is there 
taken, and complainant refuses to amend, his bill may be dismissed 
without prejudice.—Andrews et al. v. Hobson’s Adm’r et al., 219 

3. Across bill which sets up matter not pertinent to that of the original 
bill, and seeks no relief against the complainant, is without equity, 
and should be dismissed. 219 

4, A defendant, who is a formal party toa bill as husband of one of the 
heirs at law of an insolvent decedent, is a competent witness for his 
co-defendant, especially when he testifies against his own interest.— 
Burns v. Taylor et al., 

6. The correctness of the rule questioned. which is laid down in Hol- 
man’s Heirs vy. Bank of Norfolk, 12 Ala. 405, that where a defendant 
who appears from the face of the proceedings to have no interest makes 
a Jong and formal answer, setting up as a defence to the bill matters 
which do not properly concern him, and thereby subjecting himself to 
a liability for costs, he is rendered incompetent asa witness for anoth- 
er defendant. 

6. When an answer in chancery is used as evidence by the complainant, 
in an action at law subsequently instituted, the whole answer, so far 
as it is pertinent to the issue, must be taken together, whether its al- 
legations are strictly responsive or set up affirmative matter in avoid- 
ance.—Crocker & Wife y. Clements’ Adm’r, 

. When suit is brought to recover back money paid on a decree, which 
was afterwards reversed on error because the allegations and proof did 
not correspond, the defendant can derive no benefit from the master’s 
report in the cause, although no exceptions were taken to it; the re- 
port falls to the ground with the decree. 
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8, In chancery cases, when the decree is voluntarily executed by the 
parties, and the complainant receives the money decreed to him, he 
may nevertheless prosecute an appeal.—Tarleton v. Goldthwaite’s 

‘Heirs and Adm’r, 346 
9. Memoranda from books, and written documents, when produced in 

response to a call in the bill, are evidence in the cause, but not neces- 

sarily conclusive evidence of the facts which they tend to establish. 346 
10. Where the bill alleges an indebtedness on the part of the defend- 

ant’s intestate to complainant, for rents received and not paid over 

or accounted for, and charges that defendant has in his possession the 

documents showing such indebtedness, and calls for their production ; 

and the documents, when produced, tend to show that no indebtedness 

whatever existed, the complainant may nevertheless establish his 

claim by other evidence. 346 
11. The nominal plaintiff in a judgment at law is not an indispensable 

party to a bill filed by the person for whose use it was recovered, to 

obtain satisfaction of it out of property in the hands of the debtor’s 

legatees ; the objection that he was a necessary party cannot be raised 

for the first time in the Appellate Court.--Sanders et al. v. Godley, 478 

12. When a bill is filed by a creditor to subject to the satisfaction of 
the testator’s debts certain property in the hands of his legatee, to 
whom it was bequeathed for life with remainder to her children, the 4 
remainder-men are necessary perties to the bill. 473° 

18. The service of subpeena on the surviving parent of infant defend- 
ants, for them, is sufficient, whether they are over or under fourteen 
years of age. 473 

14. When judgment is recovered against an executor on a debt of the 
testator, and the creditor comes into equity to obtain satisfaction out 
of property in the hands of legatees, alleging the insolvency of the ex- 
ecutor and his sureties at the time of the rendition of judgment and 
from that time until his death, the administrator of the executor is 
not a necessary party to the bill. 473 

15. When a creditor comes into equity to obtain satisfaction of his debt 
out of property in the hands of his debtor’s legatees, all the legatees 
who are made defendants must contribute their proportion to the sat- 
isfaction of the debt; a money decree against two of the defendants 
jointly, to one of whom slaves were bequeathed for life with remainder 
to her children, who are also defendants to the bill, is erroneous. 478 

16. When a judgment debtor, or his assignee of the equity of redemp- 
tion, files a bill to redeem lands sold under execution, he must allege 
in his bill the performance of all that the statute requires of him; 
if he fails to allege that possession was delivered to the purchaser 
without suit, his bill is without equity.—Paulling v. Meade, 505 

_17, When a judgment creditor files a bill to redeem, he must allege in 
his bill a tender of the amount of the purchaser’s bid, together with 
ten per cent. thereon, and an offer to credit his judgment against the 
defendant with the further sum of ten per cent. on the amount of the 
bid. 505 

18. An answer directly responsive to the bill must prevail against the 

testimony of one witness, however, full, clear and explicit, unless 
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supported by corroborating circumstances, which, when disconnected 
from the evidence of the witness, would tend vo establish those charges 
which are denied by the answer, and would, of themselves, be evi- 
dence for that purpose.—Boene’s Heirs v. Randall's Heirs, 514 
19. Although the allegations of a bill are sufficiont to bring the case 
within the act of 1846 giving attachments in chancery, yet, if the com- 
plainant fails to comply with its requisitions as to making affidavit 
and giving bond, his bill cannot be sustained under that act.—Me- 
Gown v. Sprague et al., 524 
20. In determining the question of multifariousness the court can look 
to the bill only, and not to the answers or proof.—-Halstead et al. y. 
Shepard, 558 
21. A billis not multifarious, which seeks to establish complainant’s 
interest as a partner in certain notes payable to the partnership, 
which are alleged to have been fraudulently transferred by his co- 
partner to the other defendants, by soparate assignments made at 
different times. 558 
22. The answer of one defendant cannot be used as evidence against his 
co-defendants in stating an account before the master; but if the oth- 
er answers and proof in the cause show a greater balance against 
them than the account as stated on the basis furnished by the answer, 
it is error without injury. 558 
23. Relief cannot be granted beyond the allegations of the bill, even 
when there is ample evidence to justify it.—Sandford v. Ochtalomi, 669 
24. When a letter is annexed as an exhibit to a bill, and prayed to be 
taken as part of it, its statements, if not in any manner qualified, 
thereby become the statements of the bill.-Minter and Gayle v Braneh 
Bank at Mobile, 762 
25. When the record shows that the residence of a non-resident de- 
fendant is known, it must also show that a copy of the order of publi- 
cation was sent to him by mail within forty days from the time it was 
made; and the omission of this will reverse the decree on error.—Cul- 
lum et al. v. Branch Bank at Mobile, 797 
26. When a bill is filed to enforce a trust growing out of partnership 
transactions between complainants and defendant, or)a joint trust in 
favor of complainants individually, and the evidence shows a separ- 
ate trust in favor of one of the complainants only, the discrepancy 
between the allegaia and prebata is fatal.--Owens v. Collins & Lang- 
worthy, 837 
27. When lands are purchased with partnership funds, and for part- 
nership purposes, equity regards them as partnership property, and 
it is immaterial in whose name the purchaso is made; but when the 
bill alleges both facts, while the proof shows a purchase by one 
partner for partnership purposes with his individual funds, the proof 
does not sustain the case made by the bill. 837 


CHARGE OF COURT. 
1. A charge which has the effect of withdrawing from the consideration 
of the jury any evidence which tends to establish the plaintiff’s case 
or the defence, is erroneous.—-Holmes y. Tho State, li 
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2. However correctly the judge may lay down the lawin his general charge 
to the jury, yet if, in a subsequent specific charge, he places the case up- 
on the existence of certain facts on which alone it may not be properly 
made to turn, the effect of which, if literally followed by the jury, is 
to withdraw from them the consideration of other facts which tend 
either to disprove or materially qualify those on which the charge is 
predicated, injury will be presumed from the error. 17 

8. Acharge which assumes a question of fact to be a question of law, is 
erroneous.—Newton v. Jackson, 835 

4, When the evidence is conflicting on a question of fact material to the 
defence, the plaintiff is not entitled to a charge asserting his right to 
a recovery on the whole evidence.—Woolfork’s Adm’r v. Sullivan, 548 

5. When the entire evidence consists of the testimony of one witness, a 
charge that, if the jury believed the evidence, plaintiff could not re- 
cover, is equivalent to a demurrer to the evidence, and raises the same 
question.—Hollingsworth v. Martin, 591 

6. In charging the jury, it is the duty of the court to confine itself to the 
testimony ; the judge ought not to assume that any fact is proved, 
unless there is some testimony tending to prove it, and then it should 
be stated hypothetically. 591 

7. Acharge is erroneous, which assumes certain facts as proved, with- 
out referring to the jury the credibility of the testimony, and allow- 
ing them to determine whether those facts are proved or not.—Whit- 
sett, Garner & Co. v Slater, 626 

8. Acharge is erroneous which refers it to the jury ‘to decide as to 
the sufficiency of the notice” to charge an endorser ; it is the province 
of the jury to ascertain the facts, while the court determines their 
legal sufficiency to constitute notice.—Stanley v. Bank of Mobile, 652 

9. When the evidence before the jury,in a gwasi criminal proceeding 
for the violation of a city ordinance, is entirely circumstantial, the 

court may refuse to charge upon a portion of the testimony, and should 

refer the whole of it to the jury.—Brown v. Mayor &c. of Mobile, 722 








































COMMISSIONERS’ COURT OF ROADS AND REVENUE. 
1. An action on the case cannot be maintained by the Commissioners’ 
Court of Butler County against the keeper of the poor-house, for de- 
bauching and getting with child one of the inmates of said poor-house.- 
Commmissioners’ Court of Butler County v. McCann. 








CONTRACT AND AGREEMENT. 


1, When the contract of hiring is reduced to writing, and is general in 
its terms, not restricting the employment of the slave to any particu- 
lar business, the hirer has the right to employ him in any business to 
which slaves are usually put, not involving extraordinary peril to his 
life or health, or to re-hire him to another to be so employed ; and pa- 
rol evidence is not admissible to show that the employment of the slave 
was to be restricted toa particular business.-Seay v. Marks, 532 
If the hirer re-hires the slave to another, and he is killed while en- 
gaged in a hazardous business not covered by the contract, even by 
inevitable accident, the owner may regard such misuse of the slave as 
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@ conversion, and recover his value from the first hirer, although the 

more immediate cause of his death was the slave’s disobedience. 532 
8. If a contract is usurious in its inception, no renewal of the note, or 

other change in the form of the contract, can alter its original char- 

acter, but the taint of usury follows it even into the hands of a bona 

fide holder, unless he receives it through the fraud of the maker.— 

Pearson et al. v. Bailey, 587 
4. When a written contract for the building of a house is subsequently 

varied by the parties, so as to require a greater amount of work and 

materials, as well as an alteration in the structure and a longer time 

for its completion, the workman is not bound to sue on the original con- 

tract, but may recover on a quantum meruit; and the written con- 

tract is admissible in evidence to show what. the parties had agreed on 

as reasonable for that portion of the work embraced in it.—Hutchin- 

son v. Cullum, 622 
5. Plaintiff declared on a contract by which defendant promised to pay 

in consideration that plaintiff would cure a certain negro belonging 

to defendant, and offered in evidence a contract by which defendant 

promised to pay in consideration that plaintiff would take said negro 

‘and effect a cure free of any charge for board :” Held, that the 

contract offered was not admissible evidence under the declaration, 

the consideration therein expressed being different from that alleged 

in the declaration.—-Jordan v. Roney, 758 
6. Plaintiff undertook to take charge of a certain negro belonging to de- 

fendant, “‘and effect a cure of the same free of any charge for board,” 

and defendant promised, in eonsideration thereof, to pay a stipulated | 

sum ‘‘six months from the time that the cure of said negro is effected, E 

or from the date that he is returned and pronounced well ; the inten- ; 

tion and understanding of the parties being, that a sound and perfect . 

cure is to be effected, for which the said J. (defendant) is willing to 

pay the above sum otherwise he is not to pay anything :” Held, that 

the legal effect of defendant’s promise was, to pay the sum stipulated 

six months after a perfect cure had been effected, or six months from 

the time when the negro was returned perfectly cured; that plain- 

tiff’s declaration when he returned the negro, “that he was well,” 

was admissible evidence for him, not as evidence of the fact that a 

cure had been effected, but to show that plaintiff had returned him 

as well, and thus fix the time when the six months would commence 

to run; and that evidence of the negro’s condition more than six 

months after his return, was admissible to show that he was not per- 





fectly cured when returned. 758 
7. A stranger to a contract cannot enforce it by suit.—Foster vy. 
Sykes et al., 796 


8. The hirer of a slave is liable to a physician for medical services 
rendered him, independent of any contract to that effect with the 
owner. 796 

9. <A guaranty of a third person, given by plaintiff at request of defend- 
ant, is nota moral but a valuable consideration, especially when 
connected with an express promise of indemnity.—Carr’s Executor v. 

Wyley, $21 
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10. The condition of a bond was as follows: ‘‘ Whereas the said C. (ob- 
ligee) guarantied for one J. W. W. on his bid for carrying the mail on 
route 8315, from Gainsville to Spring Place, in, through and by said 
W’s (obligor’s) influence and persuasion, which contract the said J. W. 
W. has refused to execute: Now, if said W. does and will stand be- 
tween said C, and the General Post Office Department, so that said C. 
has no more trouble and expense, and releases said C. from all res- 
ponsibility in said matter, then the above bond to be} void”: Held, 
that the bond was not void for uncertainty, the condition being that 
the obligor would indemnify the obligee against his guaranty of the 
mail contractor which had been given at the obligor’s request. 

11. An action of debt lies on a bond conditioned that the obligor shall 
indemnify the obligee against his guaranty of a third person which 
had been given at the obligor’s request. 

12. A contract by an attorney to save his client harmless from all res- 
ponsibility in a suit pending against him or to refund his fee, if valid, 
extends only to such liabilities as the law would recognize and enforce; 
and if the client suffers a judgment to be rendered against him in fa- 
vor of another attorney whom he had never employed, for professional 
services in the same suit, he cannot resort to his contract of indem- 
nity.—Lindsey v. Jones, 

13. Plaintiff sued on a note under twenty dollars, which had been given 

; for a clock sold by him to defendant and warranted to keep good 

time; the clock was shown to be worthless as a time-piece, but the 

case alone, without the works, was worth more than a nominal sum: 

Held, that defendant might have rescinded the contract, or might 

claim an abatement on the note to the amount of the damage which he 

had sustained; but having failed to rescind, and having kept the clock, 
judgment must go against him for what it was actually worth.—Davis 
vy. Dickey, 
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COSTS 
1. No costs can be adjudged against the State when it is plaintiff ina 


821 


821 
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civil action and fails in its suit.—Governor v. Powell and Bradley, 579 


2. When a cause is stricken from the docket of the Supreme Court for 
want of jurisdiction, no costs are recoverable-—Mazange v. Slocum & 


Henderson, 668 


¢ 


CRIMINAL LAW. 


; 1. If one has reasonable apprehension of great personal violence, involv- 
ing imminent peril to life or limb, he has the right to protect himself 
even at the expense of his assailant’s life, if such protection can- 

not be otherwise secured.—Holmes v. The State, 

2, A mere civil trespass upon a man’s house, unaccompanied by such 
force as would make it a breach of the peace, is not a sufficient provo- 
cation to reduce the killing of the trespasser to manslaughter, if com- 
mitted under circumstances from which the law would imply malice, 

i a8 with a deadly weapon.—Carroll v. The State, 
3. If the trespass is forcible, the owner may resist the entry, but he has 
no right to kill the assailant, unless it is rendered necessary to pre- 
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vent a felonious destruction of his property, or to defend himself 
against loss of life or great bodily harm; if he kills the assailant when 
there is not a reasonable ground for apprehending imminent danger to 
his person or property, it is manslaughter ; and, if done with malice, 
express or implied, it is murder. 

4. If the assault is made under circumstances which would create a just 
apprehension in the mind of a reasonable man of imminent danger to 
his person or property, the owner may lawfully act upon appearances, 
and kill the assailant; the law does not require that the danger 
should be real. 

5. An entry into a man’s house, after a warning not to enter, does not 
amount to a forcible trespass. 

6. In general, threats of personal violence made by the deceased against 
the prisoner, and not communicated to him, can only be received in 
evidence when they constitute a part of the res geste. 

7. The prisoner’s confession cannot be rejected as evidence merely be- 
cause the question to which it was a reply, assumed his guilt. 

8. The officer who.was cohveying the prisoner to jail after his commit- 
ment, asked him “ whether, if it was to do over again, he would do it;” 
to which the prisoner replied, ‘Yes Sir-ree Bob:’ Held, that the 
question and answer were admissible evidence. 

9. Evidence that,in making this reply, the prisoner’s ‘‘ manner was 
short,” is also admissible for the State. 

10. When an indictment containing four counts charges the defendant 
with playing cards ‘‘at a highway,” ‘“‘at a house where spirituous 
liquors were retailed,” “at a public place,” and “at a public house,” 
while the evidence shows that the playing took place in a hollow more 
than one hundred yards from a house where spirituous liquors were 
retailed, and where the persons who were present at the playing had 
been drinking; that two persons first went to the hollow, and while 
they were playing the defendant and three others came; that they 
could not be seen from the grocery, nor from the road, which was a 
public one, nor could they see the road or grocery from the hollow ; 
that witness had never, before or since, seen any playing at that place, 
and that there were no marks or signs of persons’ having played there 
before, the evidence will not support a conviction under any of the 
counts in the indictment.--Smith v. The State, 

11. Under an indictment for an assault with intent to murder, a special 
verdict finding the defendant ‘guilty of striking with a loaded whip 
calculated to produce death, without any cause or provocation,” does 
not authorize the rendition of a judgment of “ guilty in manner and 
form as charged in the indictment.”—Scitz v. The State, 


12. Evidence that the shoes taken from the feet of the horse ridden by 
the prisoner on the morning of the murder, *‘ seemed to fit in every 
particular” the tracks found near the body of the deceased, is admis- 
sible against him.—Campbell v. The State, 

18. When the evidence against the prisoner is entirely circumstantial, 

his conduct, his situation and locality, as affording him opportunities 

of knowing when the deceased left the school on the morning of the 
murder when she was last seen in life, and whether his being in that 
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place at that particular time was or was not an unusual occurrence 
with him, are circumstances which, though weak in themselves, are 
not so foreign from the main inquiry as to justify their exclusion from 
the jury as irrelevant. 44 
14. On the trial of a prisoner indicted for murder, the evidence against 
him being circumstantial, it was shown that, on the second morning 
after the murder, he was seen coming from the direction of a house 
where two women, mother and daughter, resided, the daughter being 
an unmarried woman who had two children; that he had frequently 
been seen there before, at one time shaving and changing his clothes ; 
that, on the evening of the same day, witness went to the house, and 
found the daughter alone, washing a man’s shirt, which had splotches 
or stains on the bosom and cuff of the right sleeve; that ‘said splotch- 
es looked more like the stains from chesnut timber than anything else 
28 witness could compare them to;” that no man lived in the house, and 
witness knew no man in that neighborhood who wore so fine a shirt. 
98 The witness was asked, whether any person inquired of him if he 
knew what would take stains out of shirts; to which he replied, that 
the question was asked him by the young woman, and gave his answer 
toit. The prisoner objected both to the question and answer, ani also 
8 moved to exclude from the jury all that the witness had said about 
the shirt and the stains on it, but the court refused todo so. The 
8 young woman was afterwards introduced as a witness for the defence, 
and testified, on cross-examination, that the prisoner stayed at their 
house on the second night after the murder, that he left a shirt with 
her to be washed, and that she washed it. Held, that the evidence 
objected to by the prisoner was properly admitted. 44 
15. The prisoner’s confession that he had assisted to get another man’s 
f son out of jail, who would aid him in escaping, and the fact that this 
i man had come twice to the jail where the prisoner was confined, are 
4 admissible evidence against him. 44 
16. The declarations of the prisoner cannot be given in evidence in his 
favor, even for the avowed purpose of bringing out the reply of the 
witness to whom they were made, unless they constitute a part of a 
conversation drawn out in evidence by tlie State. 44 
17. After the State has proved! the appearance of the prisoner on the 
9 evening of the day of the murder and on the following day, the pris- 
oner cannot be allowed to prove that, on the third day thereafter, 
when informed of the murder, he appeared surprised; nor can he be 
allowed to prove that he seemed astonished, when informed that he 
was suspected of the murder. 44 
) . 18. A letter written for the prisoner by the witness, while they were in 
jail together, is not admissible evidence for the prisoner, either as 
original testimony of its contents, or for the purpose of impeaching 


the witness. 44 
| 19. Any evidence giving a history of the prisoner’s acts on the day of 
the murder, is relevant, and admissible against him. 44 


20. The prisoner’s witnesses may be questioned, on cross-examination, as 
to their relations with the prisoner,—whether they were on terms of 
friendly intimacy—their means of knowing the facts to which they testi- 
fy, and as to any bias or prejudices which might influence them. 
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21. The county surveyor, a witness for the prisoner, illustrated his evi- 
dence with a diagram which he had himself made, showing the rela- 
tive situation and distances from each other of several places near the 
scene of the murder. The diagram was introduced without objection 
from the State, and the witness was cross-examined on it: Held, that 
it was discretionary with the court to allow the jury to take it with 
them on their retirement, and its exclusion from them was not revi- 
sable on error. 44 

22. A witness for the State, who, on cross-examination, testifies that he 
has taken an active part in the prosecution, and that he cherishes un- 
friendly feelings towards the prisoner, may be asked, on re-examina- 
tion, ‘‘ whether his feelings towards the prisoner are such as to desire 
to see an innocent man convicted.” 44 

23. When a white man is indicted for an assault on a slave with intent 
to murder him, and, without demurring to the indictment or moving 
to quash it, goes to trial on a plea of not guilty, he may be convicted : 
of assault and battery only; and he cannot afterwards, by assigning 
for error the verdict of the jury, raise the question whether an indict- 
ment lies against a white man for an assault on a slave with intent to 
murder.—Carpenter v. The State, 84 

24. Proceedings for the recovery of fines or penalties for the violation of 
city ordinances, are guasi criminal in their character, and should be 
conducted according to the rules applicable io indictments for misde- , 
meanors.—Brown v. Mayor &c. of Mobile, 722 

25. When defendant is charged with the violation of a city ordinance 
forbidding the trading with slaves without the permission of the owner 
or employer, and the statement does not aver the name of the slave or 
of his owner or employer, it is fatally defective on demurrer. 722 

26. When the evidence before the jury, in a quasi criminal proceeding 

for the violation of a city ordinance, is entirely circumstantial, the 

court may refuse to charge upon 4 portion of the testimony, and 

should refer the whole of it to the jury. 








CUSTOM. 

1. When it is shown or may be fairly presumed that the parties to a 
policy contracted in reference to a custom existing in the city where 
they did business, and where the policy was effected, the general law 
must give way to the custom.--Fulton Ins. Co. v. Milner, Tinsley & 
Company, 420 

2. To give validity to a custom regulating the assessment of damages in 
cases of partial loss on insured goods, it is not necessary that it should 
extend to the whole State; if the custom is generally known and 
acted on in the port, city or town where the policy is effected, it is 
sufficient. « 420 

8. The custom in the city of Mobile as to the mode of adjusting dam- 
ages in cases of partial loss on valued policies, held valid and binding 
on parties residing and contracting in that city. This custom is, to 
pay the difference between the sales price of the injured article and 
the price stipulated in the policy. 420 



























INDEX. 871 








—_—_——— 


DAMAGES. 


1. In debt on bond conditioned to indemnify the obligee for all costs and 
damages he might wrongfully sustain by the suing out of a writ of 
seizure from the Chancery Court, the death of one of the slaves seized 
under the writ before the time of trial, does not affect the defendant’s 







liability for hire.—-Zeigler & Hall v. David, 127 
2. In such case, plaintiff may recover the damage actually sustained, 
without proof of malice in suing out the process. 127 





8. The transcript of the record of the chancery suit showing the dis- 
missal of the bill for want of prosecution, is prima facie evidence that 
the writ of seizure was wrongfully obtained. 127 
4. And if the possession of the slaves is not restored to the plaintiff, he 
is entitled to recover their hire down to the time of trial, although, 
after the dismissal of the first bill for want of prosecution, a second 
was filed for the same purposes, and a new bond given, conditioned for 
the forthcoming of the slaves to abide the final order and decree of the 
court. 127 
5. A bailment terminates when the objects for which it was made are 
accomplished, and it then devolves on the bailee to return the proper- 
ty; and if he fails to do so, he is liable for damages in detinue with- 
out a special demand.—-Lay’s Ex’r v. Lawson’s Adm’r, 877 






DEEDS AND CONVEYANCES. 


1. The deed of husband and wife leasing the wife’s interest in land, un- 
less acknoweledged by her on private examination pursuant to the 
statute, (Clay’s Digest § 27,) is absolutely void as to her, and incapa- 
ble of confirmation, except by acts amounting to a re-delivery.— 
George et al. v. Goldsby, 826 

2. A married woman cannot dispose of her interest in real estate, except 
in the manner prescribed by the statute.—(Clay’s Digest 155 § 26.) 
—Beene’s Heirs v. Randail’s Heirs, 614 

8. When a deed is made to two jointly, the law, in the absence of proof 
as to their respective interests, presumes that they are equally inter- 
ested ; and the transfer by one of them, by words in presenti, of all 
his right, title and interest in the lands, conveys a moiety.—Long v. 
McDougald’s Adm’r, 413 

4. A tender by the vendor of a deed signed by himself and wife, and at- 
tested by two witnesses, is sufficient ; it is the duty of the vendee to 
have it probated if he wishes it.—Carter v. Corley, use &c., 612 

5. The deed of husband and wife, acknowledged by them before a jus- 
tice of the peace, is a full compliance with the law, so far as the hus- 
band is concerned, and may be admitted to record, without any proof 
of execution by a subscribing witness.—Harvey v. Doe ex dem. Car- 

lisle, 635 
6. The strictness of the ancient rule as to repugnancy in deeds is now 

much relaxed ; the intention is to be gathered from the whole instru- 

ment, rather than from particular clauses seemingly repugnant.— 
MeWilliams et al. vy. Ramsay, adm’r, 813 
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DETINUE. 

1. A bailment terminates when the objects for which it was made are 
accomplished, and it then devolves on the bailee to return the proper- 
ty, and if he fails to do so, he is liable for damages in detinue with- 


out a special demand.—Lay’s Ex’r v. Lawson’s Adm’r, 877 
2. In detinue for a slave, a plea alleging the slave’s death since the last 
continuance is bad on demurrer. 377 


8. Adverse possession for the time prescribed as a bar by the statute of 
limitations, may be given in evidence under the plea of the general 
issue in detinue. 877 


DIVORCE. 

1. When a husband abandons his wife without just cause, on account of 
a difficulty occurring between them respecting her property, and soon 
afterwards proposes a reconciliation through the medium of a third 
person, which the wife refuses, declaring that ‘‘ she had made up her 
mind not to live with himany longer,” her declaration is evidence 
that she consented to the separation, and she cannot afterwards obtain 
a divorce on account of the abandonment.—Crow v. Crow, 583 

2. Abill for a divorce on the ground of adultery must allege the name 
of the person with whom the adultery was committed, or the fact that 
itis unknown to complainant ; but if the defendant answers the bill, 
without raising any objection on account of the want of such an alle- 
gation, he will he held to have waived it.—Holston v. Holston, Ti7 4 

8. Adivorce a vinculo matrimonii was granted to the wife, on the 
ground of abandonment and adultery on the part of her husband, when 
the evidence showed that she had separated from him before the con- 
summation of their nuptials, because she had just reasons to appre- 
hend that he had another wife then living; that he consented to the 
separation at the time, and promised to produce sufficient evidence to 
remove her suspicions; that he entirely failed to produce such evi- 
dence, and showed no exertions to obtain it; and that he led a vaga- 
bond, roaming life, and committed adultery with different women, with 
one of whom he lived four months. q77 

4, The statute which allows a bill for divorce to be filed in the chancery 
court of the county in which the complainant resides, is remedial and 
cumulative, and does not tak2 away the right to file it in the county 
of the defendant’s residence.—Reese v. Reese, 785 

5. Every act of cruelty complained of need not be alleged in the bill with 
circumstantial particularity; one or two specifications will be suffi- 
‘cient, and the evidence may make out others under the general charge. 785 

6. Where the wife continues to live with her husband for two years after 
the commission on his part of an act of gross violence, this will not 
amount tocondonation, nor estop her from afterwards complaining 
of it. , 





DOWER. 

1. The act of 1839 authorizing relinquishments of dower by deed of hus- 
band and wife, attested by two witnesses, (Clay’s Digest 174 § 10,) em- 
braces femes covert who reside out of the State as well as residents. 
--Carter v. Corley, use &c, 612 
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2. An outstanding right of dower, whether perfect or inchoate, is an in- 
cumbrance upon a title which renders it defective ; and a vendee who 
has contracted for “ good and lawfvl titles,” may come into equity to 
have compensation for such dower claim out of the unpaid purchase 
money.—Thrasher and Mitchell v. Pinckard’s Heirs and Adm’rs, 616 
8, The court of probate can only allot dower in the mode prescribed by 
the statute, and in those lands of which the husband died seized; if 
the husband aliened in his life-time, and the purchaser has put valua- 
ble improvements on the lands, he may come into equity against his 
yendor’s widow and heirs, to have the dower claim settled and deduct- 
ed from the unpaid purchase money. 616 
4, If an administrator rents the plantation on which his intestate resi- 
ded at the time of his death, when the widow’s dower has not been as- 
signed to her, the heirs at law cannot maintain an action against him 
for the rents.—-McLaughlin et al. v. Godwin, 846 


EJECTMENT. 


1. In ejectment, at common law, the death of the lessor of the plaintiff 
did not abate the suit, but it might be continued in the name of the 
nominal plaintiff, for the recovery of the land and nominal damages; 
and where the action for mesne profits was commenced in the name of 
the nominal plaintiff, as it might be, the suit would be unaffected by 
the death of any party in interest on the part of the plaintiff.—Ex parte 
Swan, 192 

2. But by our statute, (Clay’s Digest 820 § 46,) a judgment for dam- 
ages can only be rendered in favor of the real plaintiff, and if he 
dies pending the suit, a judgment for damages in favor of the nominal 
plaintiff is void. 192 

8. In ejectment in this State, where damages are sought as well as the 
land, if the lessor of the plaintiff dies pending the suit, it must be 
revived in the names of his heirs at law and personal representative. 192 

4. In ejectment, where separate demises are laid from several tenants in 
common or co-parceners, if the statute of limitations has effected a 
bar against one of the lessors, a recovery may be had on the demises 
from the others —Rawls v. Doe ex dem. Kennedy, 240 

5. When the defendant in an action of ejectment dies, pending the suit, 
it should be revived in the names of his heirs at law and personal rep- 
resentatives.—Crutchfield v. Hudson, 893 

6. A deed from a Creek Indian reservee, under the treaty of March 24, 
1832, after it has been approved by the President of the United States, 
conveys such title to the purchaser as will maintain an action of eject- 
ment.--Long v. McDougald’s Adm'r. 418 

7. The administrator of an estate which has been declared insolvent has 
no right, under the statute, to bring ejectment for the recovery of 
lands belonging to the decedent. 413 

8. A deed of lands held adversely to the grantor is good as between the 

parties on the principle of estoppel, which can only operate on the 

parties and their privies; but the grantor may nevertheless maintain 
ejectment against the adverse holder.—Harvey v. Doc ex dem. Carlisle 

et al., 686 
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ERRORS AND APPEALS. 

1. The county surveyor, a witness for the prisoner, illustrated his evi- 
dence with a diagram which he had himself made, showing the rela- 
tive situation and distances from each other of several places near the 
scene of the murder. The diagram was introduced without objection 
from the State, and the witness was cross-examined on it: Held, that 
it was discretionary with the court to allow the jury to take it with 
them on their retirement, and its exclusion from them was not revisa- 
ble on error. —Campbell v. The State, 44 

2. In chancery cases, when the decree is voluntarily executed by the 
parties, and the complainant receives the money decreed to him, he 
may nevertheless prosecute an appeal.—Tarleton v. Goldthwaite’s 


Heirs and Adm’r, 846 
8. An error in favor of the appellant forms no ground of reversal.— 
McGonegal v. Walker, 861 


4. An assignment of error which is not insisted on in the argument or 
brief of the appellant’s counsel, must be considered as waived.—Ful- 
ton Ins. Co. v. Milner, Tinsley & Co., 420 
5. When one of the heirs at law appears and contests the validity of the 
will, he cannot be heard to assign for error that there were other resi- 
dent heirs who were not duly notified and who did not appear.—Wal- 
ker v. Jones, 448 
6. Where the parties in interest appear, and consent to the postpone- 
ment of the settlement, they cannot afterwards be heard to complain 
of any irregulirity in the manner of bringing them in.—Barnett’s 
Ex’r v. Tarrence, 463 
7. A writ of error does not lie from the refusal of a probate judge to 
proceed with the settlement of the accounts of an administrator of an 
insolvent estate, to which he had been cited by a creditor, and his 
dismissal of the citation; if the judge improperly dismisses the cita- 
tion and refuses to proceed, mandamus lies to compel his action.-- 
Suadden vy. Sterling’s Adm’rs, 518 
8. The action of the Probate Court under the act of February 11, 1850, 
(Pamphlet Acts 27,) upon questions of fact growing out of administra- 
tions, is a matter of law, and is revisable in the Appellate Court in 
the same manner as the decisions of the court on questions of fact 
which are referred to the court rather than to the jury ; in such cases 
the Appellate Court will look to the whole evidence, if it is to be 
found in the record, and will not send the case back for another trial, 
if enough remains to sustain the judgment, rejecting testimony which 
‘may have been illegally admitted.—Bogle et al. v. Bogle’s Adm’r, 544 
9. Tue answer of one defendant cannot be used as evidence against his 
co-defendants in stating an account before the master; but if the oth- 
er answers and proof in the cause show a greater balance against 
them than the account as stated on the basis furnished by the answer, 
it is error without injury.—Halstead et al. v, Shepard, 558 
10. A decision of the Supreme Court is conclusive of the law of the 
case in which it. is made, and its correctness will not be inquired into 
when the case is brought up again.—Price et al. v. Price’s Adm’r, 608 
11, In appeal cases from justices of the peace, where judgment is ren- 
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dered as on issue joined, it-is not error to allow the substitution of a 
lost statement without notice to the defendant.—Ortez v. Jewett 
& Co., . 

12, When a partnership is plaintiff, and the christian names of the part- 
ners are nowhere set out in the summons or delaration, if defendant 
neither pleads in abatement, nor demurs, but goes to trial on a plea 
to the action, he will be held to have waived the defect, and cannot 


assign it for error. 

18. Injury will be presumed from error, unless the record itself rebuts 
the presumption, and shows affirmatively that no injury could have 
resulted.—Mims v. Sturdevant and Wife, 664 

14. When incompetent evidence is admitted, when objected to, on the 
trial of an issue before the Court of Probate, the decision of the 
court may be revised on error, although the issue was tried without 
the intervention of a jury. 664 

15. Actions and proceedings commenced before the Code took effect are 
governed by the old law as to all continuous proceedings had in the 
court in which they are pending; but proceedings in the nature of a 
new action, although predicated upon the determination of the court 
had under the old law, if commenced after the Code went into opera- 
tion, must conform to its provisions.—Mazange v. Slocum & Hender- 
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son, 668 


16. Section 3016 of the Code, abolishing writs of error, and giving an 
appeal in lieu thereof, applies alike to judgments rendered before and 
since the 17th January, 1853,-the day on which the Code went into 


operation. 668 
17. A point which was not presented in the court below in any shape, 
cannot be noticed in the Appellate Court.—McGinty v. Mabry, 672 


18. The fact that a writ is addressed ‘‘to any lawful officer” of a speci- 
fied county, instead of ‘‘any sheriff of the State of Alabama,” is 
matter of abatement only, and not available on error.—Yonge v. 
Broxson, 

19. When two conflicting opinions are delivered in the same case at dif- 
ferent times, and it is brought up a third time on error or appeal, 
neither one of the previous decisions is conclusive, but the case must 
be considered as if presented for the first time.—Moore et al. v. Bar- 
clay et al., 

20. When a defendant, against whom a judgment is rendered by a jus- 
tice of the peace, removes the case by appeal to the Circuit Court, he 
is regarded as the actor in the subsequent proceedings, and is held to 
be constantly in court.—Martin v. Higgins, 775 

21. The notice to the appellee, required in appeal cases from justices of 
the peace, is intended solely for the benefit of the appellee, and the 
appellant cannot complain on error that it was not given. 775 

22. The action of the inferior courts on motions for new trials, is not 
revisable on error. 775 

23. When a cause is brought a second time before the Supreme Court, 
that court will will not question the correctness of the law as declar- 
ed by the previous decision.—Weaver’s Ex’rs v. Weaver's Creditors, 768 


684 
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ESTATES OF DECEASED PERSONS. 


1. Where the record shows an irregular final settlement of an} estate, 
the court will presume in favor of its correctness, after the lapse of 
twenty years, that the necessary notices were given, and that the 
parties in interest were present.—-Barnett’s Ex’r v. Tarrence, 463 

2. Where the parties in interest appear, and consent to the postpone- 
ment of the settlement, they cannot afterwards be heard to complain 
of any irregularity in the manner of bringing them in. 468 

8. Where the slaves returned in the executor’s inventory as belonging 
to the estate are divided by commissioners, under an order of the Or- 
phans’ Court, among the distributees, and after the lapse of twenty 
years one of the distributees attempts to charge the executor with the 
value of other slaves not included in the inventory, and shows no ex- 
cuse for his delay, his claim cannot be asserted or allowed in the Or- 
phans’ Court. 463 

4. When land is sold under an order of the Orphans’ Court for the pay- 
ment of the debts of the estate, and a surplus remains after paying 
all the debts, it goes to the heirs as the land itself would have gone.- 
Williamson & Wife v. Mason, 488 

5. The title to personal property descends to the personal representa- 
tive, and the parties beneficially interested take as distributees under 
the statute.—Randall and Randall v. Lang, 751 

6. The Orphans’ Court having granted an order of sale of ‘‘ail the . ' 

perishable property” belonging to an estate, the administrator pro- ! 
ceeded under it to sell all the personal property, including the ne- 
groes, and made due return of the sale to the court, which was re- 
ceived and ordered to be recorded; and the administrator de bonis 
non afterwards brought detinue for one of the negroes sold: Held, 
that in the absence of a statutory definition of the term “perishable 
property,” as applied to the estates of decedents, the order should 
receive the same interpretation given toit by the court that made it 
and the parvies acting under it, and that the sale passed the legal 
title to the slaves.— Steele v. Wyatt’s Adm’r, 764 
7. 1f an administrator rents the plantation on which his intestate resi- 
ded at the time cf his death, when the widow’s dower has not been 
assigned to her, the heirs at law cannot maintain an action against 
him for the rents.—McLaughlin et al. v. Godwin, 846 












ESTOPPEL. 


1. Where a father by deed creates a voluntary trust in favor of his 
children, who are minors, and delivers the deed and the property con- 
veyed by it to the trustee, who accepts the trust, the grantor’s 1ati- 
fication of a purchase by the trustee at his own sale does not conclude 
the beneficiaries.—Andrews et al. v. Hobson’s Adm’r et al., 219 

2. 1f a person in possession of land, upon inquiry by one who is about 
to purchase it from another, relative to the title, advises him to pur- 
chase, and assures him that there will be no difficulty about the ‘itle 
if he does, and afterwards delivers up the possession to the purchas- 
er’s agent, his acts amount to an abandonment or waiver of a vendor's 
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lien which he held against the person from whom the purchaser 
bought.—Burns v. Taylor et al., 265 
8. Where a deed of trust, conveying both real and persoual property, 
is found fraudulent and void because made to hinder and delay the 
grantor’s creditors, in a claim suit under the statute between a judg- 
ment creditor of the grantor and a purchase under the deed, the 
claimant is not concluded by that verdict and judgment, as to the 
bona fides of the deed, in a suit subsequently brought against him 
by a purchaser at sheriff’s sale under the same judgment, to recover 
the lands conveyed by the deed, which defendant bought at the trus- 
tee’s sale under the deed; and the record of the former suit is not 
admissible evidense ayainst the defendant in the latter case.—Crutch- 
field v. Hudson, 8938 
4, Acreditor who receives his pro rata share of the proceeds of sale 
under a deed of trust, is not thereby estopped from attacking the deed 
for fraud. 893 
6; When a special term of the court is appointed by consent for the trial 
of an issue devisavit vel non, the contestant is estopped from raising 
the objection that the court could not hear and render judgment in 
the cause at any other than a reguiar term.—Walker v. Jones, 448 
6. A deed of lands held adversely to the grantor is good as between the 
parties on the principle of estoppel, which can only operate on the 
parties and their privies ; but the grantor may nevertheless maintain 
ejectment against the adverse holder.—Harvey v. Doe ex dem. Carlisle 
et al., 635 
7. When two joint makers of a note are garnisheed as the debtors of the 
payee, and answer admitting their indebtedness, if neither of them 
discloses the fact that they have been notified of the transfer of the 
note, a payment of the ju’dgment rendere] against them on their an- 
swer will not discharge them frcm liability to the real owner; but if 
one discloses this fact in his answer, and the transferree is thereupon 
notified, and fai’s to aypear and assert his rights, he is estopped from 
setting up any claim against the garnishees.—Smoot & Ketchum v. 
Eslava, 659 
8. When a judgment is freely and voluntarily confessed, with full 
knowledge on the part of defendant of all the facts connected with it, 
and without any fraud or collusion on the part of plaintiff, the defend- 
ant is estopped from setting up any defence to the debt which existed 
anterior to such confession, and a court of equity cannot afford relief 
- against it except upon some equity subsequently arising.—Moore et al. 
v. Barclay et al., 789 


EVIDENCE. 


1. In general, threats of persor al violence made by the deceased against 
the prisoner, and not communicated to him, can only be received in 
evidence when they constitute a part of the res geste.—Carroll v. The 


State, 28 
2. The prisoner’s confession cannot be rejected as evidence merely be- 
use the question to which it was a reply, assumed his guilt. 28 


8. The officer who was conveying the prisoner to jail after his commit-, 
ment, asked him “ whether, if it was to do over again, he would do it;” 
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to which the prisoner replied, ‘Yes Sir-ree Bob:’ Held, that the 
question and answer were admissible evidence. 

4. Evidence that,in making this reply, the prisoner’s ‘‘ manner was 
short,” is also admissible for the State. 

5. A witness may be asked, and may state, his “‘ opinion as to the time 
of day” when an event occurred.—Campbell v. The State, 

6. So, also, he may state his opinion as to the length of time which 
elapsed between the happening of two events. 

7. Evidence that the shoes taken from the feet of the horse ridden by 
the prisoner on the morning of the murder, ‘‘ seemed to fit in every 
particular” the tracks found near the body of the deceased, is admis- 
sible against him. 

8. When the evidence against the prisoner is entirely circumstantial, 
his ecnduct, his situation and locality, as affording him opportunities 
of knowing when the deceased left the school on the morning of the 
murder when she was last seen in life, and whether his being in that 
place at that particular time was or was not an unusual occurrence 
with him, are all circumstances which, though weak in themselves, 
are not so foreign from the main inquiry as to justify their exclusion 
from the jury as irrelevant. 

9. On the trial of « prisoner indicted for murder, the evidence against 
him being circumstantial, it was shown that, on the second morning 
after the murder, he was seen coming from the direction of a house 
where two women, mother and daughter, resided, the daughter being 
an unmarried woman who had two children; that he had frequently 
been seen there before, at one time shaving and changing his clothes; 
that, on the evening of the same day, witness went to the house, and 
found the daughter alone, washing a man’s shirt, which had splotches 
or stains on the bosom and cuff of the right sleeve; that ‘said splotch- 
es looked more like the stains from chesnut timber than anything else 
witness could compare them to;” that no man lived in the house, and 
witness knew no man in that neighborhood who wore so fine a shirt. 
The witness was asked, whether any person inquired of him if he 
knew what would take stains out of shirts; to which he replied, that 
the question was asked him by the young woman, and gave his answer 
toit. The prisoner objected both to the question and answer, and also 
moved to exclude from the jury all that the witness had said about 
the shirt and the stains on it, but the court refused todo so. The 
young woman was afterwards introduced as a witness for the defence, 
and testified, on crogss-examination, that the prisoner stayed at their 
house on the second night after the murder, that he left a shirt with 
her to be washed, and that she washed it. Held, that the evidence 
objected to by the prisoner was properly admitted. 

10. A conviction for libel in another State does not disqualify a witness 
in this State; nor is the record of conviction admissible in evidence to 
discredit him. 

_ 11. It is no objection either to the competency or credibility of a witness, 
that he is subject to fits of mental derangement, if it appears that he 
is sane at the time he is offered. 

12. When the competency of a witness is attacked on the ground of in- 
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sanity, and the court decides in favor of his sanity, the evidence ad- 

duced to the court cannot be submitted to the jury to affect his cred- 

ibility. 

13. When evidence is adduced to the court on a preliminary examination 
touching the incompetency of a witness by reason of insanity, the 
Appellate Court will presume that the judge was not influenced by 
any evidence which he ought not to have considered. 

14. The prisoner’s confession that he had assisted to get another man’s 
son out of jail, who would aid him in escaping, and the fact that this 
man had come twice to the jail where the prisoner was confined, are 
admissible evidence against him. 

15. The declarations of the prisoner cannot be given in evidence in his 
favor, even for the avowed purpose of bringing out the reply of the 
witness to whom they were made, unless they constitute a part of a 
conversation drawn out in evidence by the State. 

16. When a witness has been cross-examined respecting his former 
statements, with a view of impeaching him, he may be asked on re- 
examination in chief his motive in making those statements. 

17. A party may ask his own witness whether he has not previously 
made statements inconsistent with what he has just stated on the 
trial. 

18. A witness may be questioned, on cross-examination, as to his habits 
of drinking. 

19. After the State has proved! the appearance of the prisoner on the 
evening of the day of the murder and on the following day, the pris- 
ener cannot be allowed to prove that, on the third day thereafter, 
when informed of the murder, he appeared surprised ; nor can he be 
allowed to prove that he seemed astonished, when informed that he 
was suspected of the murder. 

20. When a witness is introduced for the purpose of impeaching another 
by proof of his general character, and, on cross-examination, testifies, 
that public rumor imputed to the impeached witness ‘‘ a bad moral 
character as to drinking, fighting, shooting at men, and certain pub- 
lications, reputed false, in his newspaper,” he cannot be asked on re- 
examination in chief, ‘ what other moral delinquencies public rumor 
attributed to him ;’ nor, ‘what rumor said in regard to those publica- 
tions ; nor, ‘ whether he did not know of his own knowledge, that 
they were false.’ 

21. The general character of a witness at his place of residence, cannot 
be proved by evidence of what rumor said of it before he came to that 
place. 

22. Evidence that several indictment for libel are pending against a wit- 
ness, is not admissible for the purpose of impeaching him. 

23. A letter written for the prisoner by the witness, while they were in 
jail together, is not admissible evidence for the prisoner, either as 
original testimony of its contents, or for the purpose of impeaching 
the witness. ; 

24. Any evidence giving a history of the prisoner’s acts on the day of 
the murder, is relevant, and admissible against him. 

25. The prisoner’s witnesses may be questioned, on cross-examination, as 

to their relations with the prisoner,—whether they were on terms of 





44 


44 


880 INDEX. 








————.. 


friendly intimacy—their means of knowing the facts to which they testi- 
fy, and as to any bias or prejudices which might influence them. 

26. An unmarried woman may be asked, on cross-examination, altho’ 
she might refuse to answer, whether or not she has any children. 

27. The county surveyor, a witness for the prisoner, illustrated his evi- 
dence with a diagram which he had himself made, showing the rela- 
tive situation and distances from each other of several places near the 
scene of the murder. The diagram was introduced without objection 
from the State, and the witness was cross-examined on it: Held, that 
it was discretionary with the court to allow the jury to take it with 
them on their retirement, and its exclusion from them was not revi- 
sable on error. 

28. A witness for the State, who, on cross-examination, testifies that he 
has taken an active part in the prosecution, and that he cherishes un- 
friendly feelings towards the prisoner, may be asked, on re-examina- 
tion, “* whether his feelings towards the prisoner are such as to desire 
to see an innocent man convicted.” 

29. The individual opinion of a witness, founded on rumor respecting 
the guilt of another witness of the crime of murder, is not admissible 
for the purpose of impeaching the latter. 

30. When plaintiff’s slaves are taken under a writ of seizure, issued out 
of chancery on a bill for divorce filed against him by his wife, and, the 
bill being dismissed for want of prosecution, plaintiff brings suit on 
the indemnity bond to recover damages, the record of a second suit 
commenced by the wifo for the same purposes as the first, and still 
pending, is relevant and admissible evidence for the defendants in the 
sui: on the bond, if it is shown that the slaves seized in the first suit, 
after the institution of the second, were in the custody of the law, or 
of one of the suitors in the Chancery Court by its order ; but when 
the bill of exceptions does not set out the record of the second suit, 
aud only recites that, on the filing of the second bill, an order was 
granted, commanding the register to issue a writ according to the 
prayer of the bill, on complainant’s entering into bond * conditioned 
to have said slaves forthcoming to abide the final order and decree of 
the court,” and that the bond was taken, pursuant to the order, con- 
ditioned to pay plaintiff ‘all such costs and damages as he might 
sustain by the wrongful suing out of the injunction and process,” the 
Appellate Court cannot infer that a writ of seizure was issued in the 
second suit, and the record is therefore irrelevant and inadmissible. — 
Zeigler & Hall v. David, 

81. When a sheriff is ruled for failing to make money on an executien, 
which he had levied on certain negroes as the property of the defen- 
dant, he may rebut the prima facie liability which his return raises 
against him, by showing that the negroes were taken from his posses- 
sion under a writ of habeas corpus, and were discharged as free per- 
sons ; andthe writ of habeas corpus and proceedings thereon are ad- 
missible evidence for that purpose —Union Bank of Tennessee v¥. 
Benham, 

82. When negroes which are not at the time held us slaves, are levied on 
and discharged, the sheriff, when ruled, oe repel the presumption 
arising from the levy, by showing that they Were free. 
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93. In a suit for freedom under the statute of this State, the trial being 
had on one issue as to all the petitioners, evidence of what a deceased 
witness testified on a former proceeding under the act of Congress of 
1793, to which only a portion of the petitioners were parties, is not 
admissible.—Fields v. Walker et al., 165 
84. In detinue by an administrator de bonis non against a purchaser 
from the widow, who was named executrix in the will, for the recove- 
ry of a slave bequeathed to her for life, her legal appointment and 
qualification as executrix may be presumed after the lapse of twenty 
years, without the production of the record, from the existence and 
production of the will and its probate, an inventory and appraisement 
of the estate purporting on its face to be made under the authority 
and sanction of the court, and proof that the executrix acted as such 
from the testator’s death until her own, paid the debts of the estate, 
kept the property together as directed by the will, and exercised own- 
ership and control over it; that the heirs and legatees acquiesced in 
her acts and deeds in reference to the property for more than twenty 
years, and that the records of the Court of Probate of the county in 
which the will was probated were loosely kept for a series of years 
about that time.—Gantt’s Adm’r v. Phillips, 276 
$5. And ia such case, the inventory and appraisement, and evidence of 
the acts and declarations of the executrix, legatecs and distributees, 
are admissible, as laying the predicate for the court to leave to the 
jury the question of the legal appointment and qualitication of the 
executrix. 275 
86. Where a decree is reversed on error after the money has been collec- 
ted under it, and the suit is subsequently dismissed for want of pros- 
ecution in the court below, the defendant in the decree is prima facie 
entitled to recover back the money, and the burden of proving an 
equitable right to retain it is cast on the plaintiff.—Crocker & Wife v. 
Clements’ Adm’r, 296 
37. When an answer in chancery is used as evidence by the complainant, 
in an action at law subsequently instituted, the whole answer, so far 
asit is pertinent to the issue, must be taken together, whether itsal- 
legations are strictly responsive or set up affirmative matter in avoid- 
ance, 296 
88. When the consideration of a note is not expressed in the instrument 
itself, parol proof is admissible to show what it was, and that the con- 
tract of which the note formed a part had been rescinded by the par- 


ties.—Newton v. Jackson, 835 
89. A general objection to an answer containing competent as well as in- 
competent evidence, may be overruled. 835 


40. When evidence is adduced to contradict the statement of a witness 
on an immaterial point, the party who callel him may introduce wit- 
nesses to sustain his general character, although the opposite party 
disclaims any intention of discrediting him. * 885 
41. A motion to exclude testimony should be clear and specific ; if it is 
so general and indefinite that the mind is at a loss readily to under- 
stand the ground whichit is intended to cover, the motion should be 
overruled. ° 835 
108 
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42. Mstioranda from books, and written documents, when produced in p 
response to a callin the bill, are evidence in the cause, but not neces- 4 
sarily conclusive evidence of the facts which they tend to establish. 

Tarleton v. Goldthwaite's Heirs and Adm’r, 346 

43. When the complainant seeks an account of rents received by the 
defendant, his co-tenant, and not paid over or accounted for, and 
proves the contracts of rent mad» ty him, fixing the amounts, &c., 
this is sufficient, prima facie, to charge the defen lant with the en- 
tire amount, and to throw on him the onws of showing what he did not 
receive. 846 

44. On the trial of a claim suit under the statute, the record of the j 
plaintiff ’s judgment against the defendant in execution, is irrelevant 

and inadmissible.—Taliaferro v. Lane, 869 

45 In an action against the ownevs of a steamboat to recover damages 
for the loss of a stage, occasioned by a collision between the steamboat 
ani a ferry flat on board of which the stage was, evidence that the 
ferryman of the flat was expert and careful is irrelevant to the issue, 
ant therefore inadmissible for the plaintiff.--Otis & Jaynev. Thom, 469 

46. in such action, the statement of a witness who saw the collision, 

**that hethought, had the steamboat returned to the assistance of 
the flat when the call for assistance was made, the stage could have 
been savel,” is mere matter of opinion, and therefore inadmissible. 469 

47. A witness who saw the collision testified that, after the steamboat 

struck the flat, she stopped her engine, and when about fifty yards 
from the flat she was called upon by those on board of the latter to 
come to their assistance ; whereupon, some one on board the steamboat 
was heard to say, ina loud and commanding tone, ‘ Go ahead, and 
let her sink ; it’s nothing but a damned flat-boat, any how,” and the 
steamboat then went on. without rendering any assistance to the flat: 
Held, that the words stated as being used on board of the boat were 
admissible evidence for plaintiff. 469 
48. An administrator may discharge himself by showing that he deliv- 
ered to his successor the assets of the estate which remained in his 
hands unadministered, and the admissions of the latter are compe- 


tent evidence to prove that fact.—Bogle et al. v. Bogle’s Adm’r, 544 
49. A general objection to evidence of which a part is legal may be 
overruled.—Smoot and Ketchum v. Eslava, 659 4 


50. In a contest between garnishees, who have paid a judgment render- 
ed against them, and one claiming by a transfer from the debtor, of 
which they were notified before they answered, evidence that they 
paid the money to the clerk in court, who immediately pail it back to 
one of them as the attorney of the plainviffs in the judgment, is irrele- 
vant. 659 
51 The testimony of a witness on a point not in issue cannot be contra- i 
dicted, nor can he be questioned about a matter not relevant to the 
issue in order to lay a gfound for impeaching him —Ortez v. Jew- 
ett & Co., 662 
52. The declarations of one who is in possession of personal property, 
explanatory of his possession, are admissible evidence; but his declar- 
ations in regard to the contract by which, he came into possession, 
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are not admissible evidence in his favor.—Mims v. Sturdevant and 
Wife, 664 
_ §8. The motion docket is 2 book of the court required by law to be kept 
by the clerk, and the entries in it may be looked to as showing the or- 
ders taken by the court, and are sufficient evidence to authorize the 
rendition of judgment nunc pro tunc.—Yonge v. Broxson, 684 
64. Plaintiff declared on a contract by whivh defendant promised to pay 
in consideration that plaintiff would cure a certain negro belonging 
to defendant, ani offered in evidence a contract by which defendant 
promised to pay in consideration that plaintiff would take said negro 
‘and effect a cure free of any charge for board’ Held, that the 
contract offered was not admissible evidence under the declaration, 
the consideration therein expressed being different from that alleged 
in the declaration.--Jordan v. Roney, 768 
55. Plaintiff undertook to take charge of a certain negro belonging to de- 
fendant, ‘‘and effect a cure of the same free of any charge for board;” 
and defendant promised, in consideration thereof, to pay a stipulated 
sum ‘‘six months from the time that the cure of said negro is effected, 
or from the date that he is returned and pronounced well; the inten- 
tion and understanding of the parties being, that a sound and perfect 
cure is to be effected, for which the said J. (defendant) is willing to 
pay the above sum, otherwise he is not to pay anything :” Held, that 
the legal effect of defendant's promise was, to pay the sum stipulated 
six months after a perfect cure had been effected, or six months from 
the time when che negro was returned perfectly cured; that plain- 
tiff’s declaration when he returned the negro, “that he was well,” 
was admissible ev dence for him. not as evidence of the fact that a 
cure had been effected. but to show that plaintiff had returned him 
as well, and thus fix the time when the six months would commence 
to run; and that evidence of the negro’s condition more than six 
months after his return, was admissibie to show that he was not per- 
fectly cured when returned. 768 
66. Ina claim snit under the statute, where the plaintiff in execution 
_ attacks the bona fides of the deed executed to the claimant by the” 
defendant in execution, as having been made with intent to hinder 
and delay the grantor’s creditors. evidence that the grantor executed 
another deed on the same day to the same grantee, who was his son 
and a minor, that the grantor was in embarrassed circumstances at 
the time, and that the two deeds conveyed all his property in this’ 
State, is relevant to the issue, and its weight must be determined by 
the jury —Benning v. Nelson, oa 801 
57. A memorandum in the hand-writing of the clerk, on the margin of 
the execution docket, is not evidence of the issu’ and return of an ex- 
ecution, unless its existence at one time and subsequent loss are first 
proved.—Hanna, adm’r, v. Price et al., 826 
58. In an appeal case from a justice of the peace. the judgment entry 
recited a verdict for plaintiff, but did not state the amount of it; 
on the judge's docket was a memorandum, in his hand-writing, in 
these words: Jury and verdict for plaintiff, and fifteen per cent. 


»damages;” and certain notes were found among the papers of the cause, 
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corrésponding with the pleadings: Held, that this evidence was not 
*Bifficient to authorize the entering of a judgment nunc pro tune at 
a subsequent term for the amount of the notes.—Dickensv. Bush, 849 


EXCEPTIONS, BILL OF. 


1. When the bill of exceptions does not show whether a notice was writ- 
ten or verbal, the Appellate Court, construing the bill most strongly 
against the plaintiff in error, will presume, if necessary, that it was 
written.—-Harris v. Rowland’s Adm'rs, 644 
2. When a paper is appended to the answer to an interrogatory, and the 
interrogatory itself is not set out in the record, the Appellate Court 
will presume, against the plaintiff in error, that the answer was res- 
ponsive to the interrogatory ; and plaintiff in error being thus held 
to have called for the production of the paper, he cannot object to its 
having been read in evidence by defendant..—Furlow’s Adm’r v. Mer- 
rell, 705 
. In detinue by the husband’s administrator, after the death of the 
wife, for a slave bequeathed to her by her maiden name, ‘entirely 
for her and her children,” the will was construed to give her a life 
estate only if she was unmarried when the will took effect, but an ab- 
solute estate jointly with her childrcn if she was then married and 
had any; and the record contained no evidence that she was then 
married: Held, that, construing the bill of exceptions most strongly 
against the plaintiff in error, it would be presumed that she was then 
unmarried. 705 
4. The party excepting is only required to set out in the bill of excep- 
tions so much of the evidence as may be necessary to show that the 
court erred in its rulings; and a reversal necessarily follows, unless 
the record also shows that no injury resulted from the error.—-Sackett 


ts) 


& Shelton v. McCord, 851 
5. When the bill of exceptions states that the ruling of the court ‘‘was 

objected to” at the time it was made on the trial, it is sufficient. 851 
EXECUTION. 


1. Ona motion to set aside the sheriff’s return on an execution, it is 
competent for the defendant in execution to show that the money had 
been paid as the return showed, and had been tendered and refused, 
and by tendering it anew to avoid interest and any further issue of | 
execution ; and if he fails to do this, he cannot come into equity for 
‘relief, unless he explains the omission satisfactorily.—Minter and 
Geyle v. Branch Bank at Mobile, ' 762 

2. An execution in the name of “Henry W. Collier, use of officers 
of court,” is not void, but furnishes a protection to the officer levying 
it, if issued by a court of competent jurisdiction ; the words ‘use of 
officers of court” may bo rejected as surplusage.—McElhaney v. 
Flynn, 819 

8. A memorandum in the hand-writing of the clerk, {on the m:rzin of 

. the execution docket, is not evidence of the issue and return of an 

ecution, unless its existence at one time and subsequent loss are 

i proved.—Hanna, adm’r, v. Price ot al., : ee a 
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EXECUTORS AND ADMINISTRATORS. 


}, In detinue by an administrator de bonis non against a purchaser 
from the widow, who was named executrix in the will, for the recove- 
ry of a slave bequeathed to her for life, her legal appointment and 
qualification as executrix may be presumed after the lapse of twenty 
years, without the production of the record, from the existence and 
production of the will and its probate, an inventory end appraisement 
of the estate purporting on its face to bo made under the authority 
and sanction of the court, and proof that tl acted as such 
from the testator’s death until her own, paid the debts of the estate, 
kept the property together as directed by the will, and exercised 
ownership and control over it; that the 1] 
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2. And in such case, the inventory and appraisement, and evidence of 
the acts and declarations of the ex¢ecutrix, lezatecs and Jistributees, 





LS 


executrix. 

8. If the executrix named in the will to whom a life estate in slaves is 
bequeathed, takes out letters testamentary, an! takes possession of 
the estate, returning in inventory thereof, her legacy thereby vests 
in her, unless she expressly dissents from the will; and the remain- 
der limited upon her life estate becomes vested by the same act, and 
cannot on her death revert to the estate. 

4, An executor’s assent to a legacy may be inferred from any act or 
expression on his part clearly recognizing the legatee’s present right 
to receive it.—Georgs et al. v. Goldsby, 

5. But where the executors and legatecs enter into 2 written agreement 
with another person, who afterwards takes out letters of administra- 
tion, by which they transfer the entire estate to him for a-term of 
years, to be by him managed and retained until the debts are all paid, 
this does not amount to.an assent to ihe legacies on the part of the 
executors. 

6. When an administrator is cited by 
settlement, he cannot pro himself by 
agreement, entered into between himself and the executors and leg- 
atees before letters of administration granted to him, by which 
they transferred to him the entire estate for a term of years, to be 
by him managed and retained until] all the debts were paid, and aver- 
ring that he took possession of the estate and held it under the agree- 
ment, and not by the order of the court; such plea is bad on demur- 
rer. 

7, An attachment does not lie, under the statutes of this State, against 
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are admissible, as laying the predicate for the court to leave to the, 
jury the question of the legal appointment and qualification of the’ 
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8. The requisition of the statute regulating sales by executors and ad. 
ministrators, which prescribes that the purchaser shall give ‘bond with 
approved security,’ (Clay’s Digest 223 § 13,) is directory only, and 
not mandatory ; and the failure to observe it does not render the sale 
void.—Lay’s Ex’r v. Lawson’s Adm’r, 877 

9. When an order of sale made by the Orphans’ Court does not on its 
face appear to have been granted on the application of the adminis- 
trator, that fact will be presumed after the lapse of twenty years. 877 

10. The administrator of an estate which has been declared insolvent has 
no right, under the statute, to bring ejectment for the recovery of 
lands belonging to the decedent..--Long v. McDougald’s Adm’r, 413 

11. An administratrix is entitled on final settlement to a credit for 
reasonable counsel fees paid in defending against a previous applica- 
tion for final settlement, to which she had heen cifed by the distrib- 
utees before the expiration of eighteen months from the grant of let- 
ters.--Williamson & Wife v. Mason, 488 

12. An administrator may discharge himself by showing that he deliv- 
ered to his successor the assets of the estate which remained in his 
hands unadministered, and the admissions of the latier are competent 
evidence to prove that fact.— Bogle et al. v. Bogle’s Adm’r, 544 

18. After the lapse of eighteen years the court will not force conclu- 
sions, nor draw any inference not clearly warranted by the evidence, 
in favor of a distributee who has had ample time and opportunity to 
assert his rights and has made no effort to do so until after the admin- 
istrator’s death. 544 

14. Where the widow purchases property at the administrator’s sale, 
giving her notes for the purchase money, and afterwards marries again, 
and her husband takes out letters of administration de benis non, he 
become: chargeable with his wife’s debt to the estate. 544 

15. A bona fide purchaser for valuable consideration at public sale by 
an executor de son tort acquires at least a possession and right of 
possession, which he can maintain against all the world except the le- 
gal representative of the decedent, and as against him an actual pos- 
session of which he can only be deprived by suit.--Woolfork’s Adm’r 
v. Sullivan, 548 

16. An executor or administrator has power under our statutes to com- 
promise or settle withont suit the choSes in action belonging to the 
estate. 548 

17. A decree of the Orphans’ Court in favor of a distributee for a bal- 
ance found in the administrator's hands, is evidence of assets in his 
hands to that amount, and sufficient to sustain a judgment on the 
bond against his sureties.-Holley v. Acre, 603 

18. In debt on an administrator's bond, to charge his sureties with a 
judgment rendered against him as administrator to be levied de bonis 
intestatis, it is not necessary that the declaration should allege that 
the judgment was rendered on a debt which was a proper charge 
against the estate, or against the administrator as such.—Reid v. 
Nash, 733 

19. A plea averring that the judgment against the administrator was 
not a proper debt or charge against the intestate, nor against hiz ad- 
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ministrator assuch,is but the statement of a conclusion, and there- 
fore demurrable. 738 
20. Aplea averring that the intestate’s estate has been duly declared 
insolvent and is in progress of settlement. is fatally defective on de- 
murrer. 738 
21. So also isa plea containing the additional averment that plaintiff 
failed to present his judgment as aclaim against the estate within six 
months after the declaration of insolvency. 738 
22. A plea of plene adminisiravit is bad on demurrer, if it does not 
allege that the assets were fully administered before suit brought. 788 
23. The title to{personal property descends to the personal representa- 
tive, and the parties beneficially interested take as distributees under 
the statute'--Randall and Randall v. Lang, 761 
24. A failure on the part of a creditor to present hisclaim to the ad- 
ministrator of the principal debtor within eighteen months after the 
grant of letters, does not discharge the sureties, nor affect his right to 
proceed against them.—Minter and Gayle v. Br. Bk. Mobile, 762 
25. A foreign executor may sue in the courts of this State; and if he 
makes profert of his letters, the effect is the same as if they were set 
out in the declaration, although he does not aver in what State they 
were granted.—Carr’s Ex’r v. Wyley, 821 
26. To authorize a summary judgment against the sureties of an admin- 
istrator, the record must show the judgment against the administra- 
tor, the bond by which the sureties have become liable, the issue of an 
execution on the judgment against the administrator, and its return 
‘no property found.’ --Hanna, adm’r, v. Price et al., 826 








































FORCIBLE ENTRY AND DETAINER. 


1. To sustain the action for forcible entry and detainer, the plaintiff 
must show that defendant has forcibly entered his premises, and that 
heactually detains the possession either by himself in person or by 
another to whom, after obtaining it by force, he has delivered it to be 
kept for him; and the fact that the person to whcm he delivers the 
possession had been his tenant before the premises went into the pos- 
session of the plaintiff, makes no difference.—McGonegal v. Walker, 361 

2. The bare removal of plaintiff's fence, if defendant enters peaceably, 
would not convert his entry or detainer into a forcible one. 361 


FRAUDS, STATUTE OF. 
1. A promise to pay the debt or demand of a third person, unless reduced 
to writing and upon a legal consideration, is void under the statute of 
frauds.—-Hollingsworth v. Martin, 591 
2. A verbal contract to piy for improvements on Jand held adversely to 
the promisor, in consideration that the tenant would attorn to him 
and payhim rent for his unexpired term, is not within the statute of 
fraudsof this State.--Cassell v. Collins, 676 


FRAUDULENT CONVEYANCES. 


1. Where a deed of trust, conveying both real and personal property, 
is found frauduient and void because made to hinder and delay the 
grantor’s creditors, in a claim suit under the statute between a judg- 
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ment creditor of the grantor and a purchaser under the deed, the 
claimant is not concluded by that verdict and judgment, as to the 
bona fides of the deed, in a suit subsequently brought against him 
by a purchaser at sheriff’s sale under the same judgment, to recover 
the lands conveyed by the deed, which defendant bought at the trus- 
tee’s sale under the deed; and the record of the former suit is not 
admissible evMence against the defendant in the latter case.—Crutch- 
field v. Hudson, $98 
2. A creditor who receives his pro rata share of the proceeds of sale 
under a deed of trust, is not thereby estopped from attacking the deed 
for fraud. 893 
8. A voluntary deed or relinquishment from father to son is good, as 
against the grantor’s subsequent creditovs, when no actual fraud is 
shown.--Randall ani Randall v. Lang, 761 
4. The assent of a creditor to a deed of trust of which he is the benefi- 
ciary will be presumed, and the deed becomes perfect on its execution 
as against other judgment creditors who afterwards levy executions 
onthe property; but if the deed is made with intent to hinder and 
delay creditors, an acijual assent by the beneficiary before the levy of 
an execution is necessary, to render it valid as against the plaintiff in 
exccution.—Benning v. eine, S 801 


FUTURE INTERESTS IN LEAL AND NAL PROPERTY. 

1. Therule in Shelley’s case enlarges te of the first taker only 
when his heirs general, or ihe heirs of his body, are the objects of the 
limitation, and when they take by descent from him, and not as pur- 
chasers under the deed; it therefore has no application when the deed 
is to the husband, for his life and that of bis wife, with contingent re- 
mainder to the heirs of the body of the wife who may survive them.— 
Williamson & Wife v. Mason, 488 

2. A contingent interest in personal property, or guasi contingent re- 
mainder, may be created by deed without the intervention of a trus- 
tee. 488 

8. Acontingent remainder in slaves may be created by deed.—Price et 
al. v. Price’s Adm’ v, 609 

4. Asale by ouc having a life estate in slaves does not destroy a contin- 
gent remainder limited thereon. 609 

5. A quasi reversionary interest in personal rr operty may be created by 

nt remainder.--McWilliams 
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et al. v. Ramsay, adm’r, 818 
GUARANTY. 


See Contract anp AGREEMENT. 
GUARDIAN AND WARD. 
1. The Court of Probate can only authorize a public sale by a guardian 
ia the manner prescribed by the statute; a private sale under an order 
of the court though, sanctioned by the court, passes no title as against 
the ward. Ra v. Helmes’ Executors, 585 
2. If a guardian sells his ward’s property at private sale, he is. guilty of 
a conversion, and is chargeable on final settlement with the value of 
the property at tho time of the conversion or of settlement, or at any 
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intermediate dine: sh interest on Ror poe. from the time of con- 
version. 


HABEAS CORPUS. 


1, The question of freedom, as between master and slave, gan only be 
tried in the manner prescribed by the statute; but when negroes are 
levied on by the sheriff, as the property of the defendant in execution, 
they may try the question of their freedom, as between him and them, 
by petition for habeas corpus.—Union Bank of Tenn. vy. Benham, 


HUSBAND AND WIFE. 


1. If the husband turn his wife out of doors, or.by his misconduct com- 
pel her to leave him, he is responsible for necessaries furnished her by 
another ; but the labor and services of slaves applied to the support 
and maintenance of the wife, cannot be regarded as necessaries, though 
their value was not more than sufficient for her necessary support and 
maintenance, nor can the husband be charged with their value ina 
court of law.—Zeigler & Hall v. David, 

2. Where counsel are retained by husband and wife jointly, to sue for 
and recover the wife’s property, and a decree therefor is rendered in 
their joint names, if the husband dies before the execution of the de- 
cree by a delivery of the property to him, or to some person for him 
who holds as his bailee, the wife is entitled to it as property never 
reduced into the husband’s possession.- -Mason y. McNeill’s Ex’rs, 

8. The fact that the plaintiffs’ counsel, after the rendition of the de- 
cree, permits the negroes in suit to remain with the persons to whom 
they were hired for the year, and does not take possession of them un- 
til after the husband’s death, though he might have taken possession 


immediately, does not amount to constructive possession in the hus- 
band. 


4, Under the act of February 5, 1846, an attachment lies against hus- 
band and wife, non-residents, to subject the wife’s separate estate, 
secured to her by ante-nuptial contract, to the satisfaction of a debt 
contracted by her dum sola.—Crocker & Wife v. Clements’ Adm’r, 

5. The deed of husband and wife leasing the wife’s interest in land, un- 
less acknoweledged by her on private examination pursuant to the 
statute, (Clay’s Dig. 155 § 27,) is absolutely void as to her, and incapa- 
ble of confirmation, except by acts amounting to a re-delivery.— 
George et al. v. Goldsby, 

6. The husband’s assignee for valuable consideration is not entitled to 
the wife’s choses in action, as against her surviving, unless he reduces 
_ them into possession during the coverture. 

7. The rule now wel! settled in relation to ante-nuptial deeds is this: 
that to prevent the husband’s marital rights from attaching to the 
wife’s personal chattels, the deed itself must show a clear and plain 
intention to exclude them.—Mitchell, adm’r, v. Gates, 

8. A deed executed by a feme sole the day before her marriage with an 
insolvent man, conveying all her property real and personal toa trus- 
tee, in trust that he “shall permit her to remain in quiet and peacea- 
ble possession” of the same, ‘‘ and take the profits thereof to her own 
use, and the increase, interest and income thereof to her own use and 


109 









585 


148 


127 


201 


326 


826 


438 








890 INDEX. 





cy 


benefit during her natural life, and at her decease to detcend and go 
to her heirs absolutely forever,” does not exclude the husband’s mari- 
tal rights. 438 
9. The condition of the parties at the time the deed was made is admis- 
sible evidence; but the acts and declarations of the husband after 
marriage cannot be received to show the true construction of the deed. 488 
10. An ante-nuptial contract stipulaced that the husband should “ re. 
ceive and enjoy. during the life-times of” himself and wife, “ all the 
rights and profits of the” wife, ‘‘and at their decease to descend to 
the heirs of the body of the” wife ‘“‘which may survive at that time ;” 
and that the wife ‘‘should have no part or portion of the property 
now owned by” the husband ‘‘after his death:” Held, that the mari- 
tal rights of the husband were not excluded by the deed, but, having 
reduced the wife’s property into possession during coverture, he there- 
by became entitled to it until the death of himself and wife as abso- 
lute owner, subject to the contingent limitation to the heirs of the 
body of the wife who might be living at that time.—Williamson & 
Wife v. Mason, 488 
11. A married woman cannot dispose of her interest in real estate, except 
in the manner prescribed by the statute.—(Clay’s Digest 155 § 27.) 
— Beene’s Heirs v. Randail’s Heirs, . 614 
12. Where the widow purchases property at the administrator’s sale, 
giving her notes for the purchase money, and afterwards marries 
again, and her husband takes out letters of administration de bonis 
non, he becomes chargeable with his wife’s debt to the estate.—Bogle 
et al. v. Bogle’s Adm’r, 544 
18. Under the act of 1848, securing to married women their separate 
estates, a feme covert may charge, sell or dispose of her property 
without the consent or concurrence of her husbnnd.—Hooper’s Ex’r 
v. Smith and Wife, 689 
14. The wife is a necessary party to a proceeding to compel a final set- 
tlement of her guardianship of a minor child, and a decree against 
her husband only is erroneous.—McGinty v. Mabry, 672 
15. A testator bequeathed a slave to one of his daughters, by her maiden 
name, ‘entirely for her and her children,” and gave others specific 
legacies of slaves with incumbrances on them: Held, that the word 
‘* entirely” did not exclude the marital rights of the husband, but had 
reference only to the quantity of the estate which the legatee took as 
. compared with the others ; that, if she was unmarried at the time the 
will took effect, she took a life estate only, with remainder to her chil- 
dren; but if she was then married and had children, she took an ab- 
solute estate jointly with them.—-Furlow’s Adm’r v. Merrell, 705 
16. When the husband has abjured the State,and his wife has acted as 
a feme sole, she will be so regarded; but to constitute an abjuration 
by him, there must be an abandonment of the wife and a removal from 
the State without the intention of returning.—-Krebs v. O’Grady, 726 
17. The wife may, however, act as her husband’s agent during his ab- 
sence from the State, and assuch, with his assent express or implied, 
may transfer a note which she has taken payable to herself. 726 
18. The husband having gone to California, his wife continued to carry on 
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his business; (a bakery,) and sold a part of the furniture and fixtures, 
taking notes payable to herself, which she afterwards transferred : 
Held, that these circumstances did not amount to presumptive evi- 
dence of her authority to transfer the netes, but the jury must decide 
whether they were sufficient to establish it. 726 
19. A husband conveyed by deed certain negroes to a trustee, in trust 
‘for the use, behoof and benefit of the grantor’s wife forever ; Provi- 
ded, however, that the title or property in said slaves should be and 
remain in the trustee for the use and behoof of the wife, her heirs, 
executors and assigns, during her natural life only, with remainder 
to the heirs of her body by the grantor who might be living at her 
death; and, in default of such issue living at that time, the title and 
property in said slaves to revert to the grantor if living, but if dead 
to descend to his heirs atlaw:’ Held, 
I. That the deed, as against the husband, created a separate estate in 
the wifein the property conveyed ; 
II. That the proviso was not repugant to the preceding clause, but 
its effect was to limit the wife’s interest to a life estate ; 
Ill. That the quasi contingent remainder to the heirs of the body of 
the wife by the grantor who might be living at her death, was not 
too remote ; 
IV. That a guasi reversionary interest remained in the grantor; and 
on his death, his wife surviving, this reversionary interest passed 
to his administrator, and was assets in his hands.—MeWilliams et 
al. v. Ramsay, adm’r, 818 
20. When a husband conveys personal property to a trustee for the use 
and benefit of his wife, she takes a separate estatein the property as 
against him. 813 
















































INDIAN RESERVATIONS. 


See EsecrmEnt, 6. 


INSOLVENT ESTATES. 
1. In an action at law in the United States courts, a plea by an admin- 
istrator setting up adecree of a State court by which the estate of 
his intestate was declared insolvent, is no bar to the rendition of 
judgment ; but, when the estate is actually insolvent, the judgment 
at law will be enjoined in equity, and the creditor be compelled to 
come in and take hisplace with the othgr creditors of the estate.— 
Byrne, adm’r, v. McDow, - 404 
2. Buta decree of insolvency by a State court does not preclude a cred- 
itor, even in the United States courts of chancery, from denying the 
truth of the decree, and showing that the estate is solvent when its 
assets are fairly stated. 404 
8. By the law of this State in 1840, a decree of insolvency might be 
obtained when the personal property alone was insufficient to pay all 
the debts, though the real estate might be more than sufficient for 
that purpose; but such a decree would not be conclusive evidence of 
; the fact of insolvency in the United States chancery courts. 404 
4. Where a judgment is rendered against an administrator in a Federal 
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court, notwithstahding a plea of the insolvency of his intestate’s es- 
tate, and execution thereon being returned no property found, the 
creditor institutes an action of debt on the judgment suggesting a 
devastavii, to enjoin which the administrator files a bill in equity, if 
the proof shows that the estate is really solvent, the bill will be dis- 
missed , and the creditor allowed to pursue his remedy. 

5. The administrator of an estate which has been declared insolvent has 
no right, under the statute, to bring ejectment for the recovery of lands 
belonging to the decedent.—Long v. McDougald’s Adm’r, 

6. After an estate is reported insolvent, the only vouchers for money 
paid out that can be allowed on settlement with the administrator are 
for the “‘last sickness and necessary funeral expenses,” (Clay’s Digest 
192 § 2;) and if the court, on due notice to the creditors, states an 
account, giving the administrator credit for ‘“‘receipts, vouchers and 
allowances” exceeding the amount of assets received by him, the set- 
tlement is unauthorized by law, and the administrator may be again 
cited by a creditor of the estate to settle his accounts.—Shadden v. 
Sterling’s Adm’rs, 

. The heir at law may sue for and recover rents accruing after the 
death of his ancestor, whose estate has been declared insolvent, if 
neither the administrator nor creditors interpose any obstacle.-Branch 
Bank at Mobile v. Fry, 

8. A decree of the Probate Court on the settlement of an insolvent es- 
tate having been reversed on appeal, and the cause remanded, the 
certificate of the clerk of the Supreme Court to the court below recited 
the decree of said primary court, “requiring the executors to settle 
up before the court would hear the contest among the several credi- 
tors upon the objections filed, which, being brought before the Su- 
preme Court by appeal. was reversed, annulled,” &c.; while the opin- 
ion showed that the decree was reversed because “‘it was not proper to 
do either just then: Held, that the object of the certificate simply 
wag to inform the primary court what action the Supreme Court had 
taken on its decree, while the opinion showed the reasons of that ac- 
tion and the course indicated for the future progress of the cause; 
and that the certificate did not require the court to hear and deter- 
mine the contests among the creditors before proceeding to a settle- 
ment with the executors.—Weaver’s Ex’rs v. Weaver’s Creditors, 


~I 


9. Where an estate was reported insolvent prior to the passage of the 
act of 1848, and in progress of settlement, all the subsequent pro- 
ceedings must conform to the provisions of that act. 

10. The retroactive effect thus given to the act of 1843 does not conflict 
with any constitutional provision, nor does it deprive the executor of 
any vested right personal to himself, which he could have insisted on 
under the previous law ; it only works a revocation of his letters tes- 
tamentary, and changes the mode of proceeding to a final settlement 
of the estate. 

11. Under the act of 1843, a settlement with the executor and the elec- 
tion of an administrator de bonis non must be had, before the court 
can proceed to hear and determine the contests among the creditors; 
the settlement with the executor and the election of an administra- 
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tor may precede each other according to the convenience of the par- 
ties, with the assent of the court, but no final judgment can be ren- 


dered against the executor until his successor is qualified. 789 
INSURANCE. 
See Custom. 
INTEREST. 
1, The Courts of Chancery allow interest whenever it would have been 
recoverable at law.—Croeker and Wife v. Clements’ Adm’r, 296 


9. When the defendant receives rents under an implied trust for his co- 
tenant, he is chargeable with interest on the amount found in his 
hands from the time of its receipt.—Tarleton v. Goldthwaite’s Heirs 
and Adm’r, 346 

8. When an agent lends out the money of his principal at a usurious 
rate of interest, the fact of the agency does not affect the illegality of 
the contract, or avoid the effect of the statute against usury.—-Pear- 
son et al. v. Bailey, 537 

4. If a contract is usurious in its inception, no renewal of the note, or 
other change in the form of the contract, can alter its original char- 
acter, but the taint of usury follows it even into the hands of a bona 
fide holder, unless he receives it through the fraud of the maker. 587 

5. If the borrower comes into equity for relief against a usurious con- 
tract, he will be compelled to pay the amount of the principal and 
legal interest thereon; and if the debt is secured by mortgage, the 
mortgage stands as a security for that amount. 537 


JUDGMENTS AND DECREES. 

1. Where the affairs of a Bank are by statute placed in the hands of 
trustees for settlement, after a judgment has been rendered on quo 
warranto against the Bank declaring its charter forfeited, the subse- 
quent reversal of that judgment does not affect a suit previously in- 
stituted by the trustees against a debtor of the Bank, nor can he take 
advantage of that reversal to protect himself against the rendition of 
judgment,--Jemison v. P. & M. Bank, 168 

2. In assumpsit, some of the plaintiff ’s claims having been excluded from 
the jury under the charge of the court, plaintiff moved for a new 
trial ; whereupon it was ordered ‘that a new trial be granted, un- 
less the defendants enter into an agreement of record, that upon any 
future settlement in chancery, or bill filed for an account between 
said parties, or any transaction between said defendants and H. & F., 
the said defendants will not plead the verdict and judgment in said 
canse, or use the same in any manner to bar the claim of said plain- 
tiffs or said H. & F. for an account and settloment in relation to ” 
said excluded claims, ‘“‘all of which were included in the account 
produced and read to the jury by the plaintiffs on the trial; and 
thereupon came said defendants by attorney, and covenant and agree 
to the above terms imposed by the court, and it is thereupon consider- 
ed by the court that the said motion for a new trial be overruled : 

Held, that the effect of this order and agreement was to exempt the 
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excluded claims from the effect of the judgment, and that plaintiffs 
might use them as a set-off in an action at law subsequently brought 
against them by defendant.—Hoyt, Ford & Robinson vy. Murphy, 456 
8. The motion docket is a book of the court required by law to be kept 
by the clerk, and the entries in it may be looked to as showing the 
orders taken by the court, and are sufficient evidence to authorize the 
rendition of judgment nunc pro tunc.—Yonge v. Broxson, 684 
4. In an appeal case from a justice of the peace, the judgment entry 
recited a verdict for plaintiff, but did not state the amount of it; 
on the judge’s docket was a memorandum, in his hand-writing, in 
these words: “ Jury and verdict for plaintiff, and fifteen per cent. 
damages;” and certain notes were found among the papers of the cause, 
corresponding with the pleadings: Held, that this evidence was not 
sufficient to authorize the entering of a judgment nune pro tunc at | 
a subsequent term for the amount of the notes.—Dickens v. Bush, 849 f 





JUDICIAL SALES. * 

1. The requisition of the statute regulating sales by executors and ad- . 
ministrators, which prescribes that the purchaser shall give ‘‘bond with 
approved security,”’ (Clay’s Digest 223 § 13,) is directory only, and : 
not mandatory ; and the failure to observe it does not render the sale : 
void.—-Lay’s Ex’r v. Lawson’s Adm’r, 377 F 

2. When an order of sale made by the Orphans’ Court does not on its 
face appear to have been granted on the application of the adminis- 
trator, that fact will be presumed after the lapse of twenty years. 877 i 

3. A purchaser at an administrator’s sale, who does not give bond with 
approved security as required by the statute, but takes possession of 
the property, holds adversely to the administrator, and may acquire a 
perfect title under the statute of limitations of six years. 377 

4. The Orphans’ Court having granted an order of sale of ‘‘ail the 
perishable property” belonging to an estate, the administrator pro- 
ceeded under it to sell all the personal property, including the ne- 
groes, and made due return of the sale to the court, which was re- 
ceived and ordered to be recorded; and the administrator de bonis 
non afterwards brought detinue for one of the negroes sold: Held, 
that in the absence of a statutory definition of the term “perishable 
property,” as applied to the estates of decedents, the order should ] 
receive the same interpretation given to it by the court that made it ; 
and the parvies acting under it, and that the sale passed the legal 
title to the slaves.— Steele v. Wyatt’s Adm’r, 
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JURISDICTION. 

; 1. When the defendant in a bastardy proceeding enters into a recogni- ‘ 
zance for his appearance at court, and his surety in the bond after- 
wards becomes judge cf probate, the latter is incompetent by reason of 
interest to preside on the trial of the cause, and any proceedings there- 
in had before him are coram non judice and void.—The State ex rel. 
Claunch v. Castleberry, 

2. A plea to the jurisdiction, when pleaded in a court of general juris- 
diction, is bad on demurrer, if it does not point out what other court 
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has Latidtition, and saith with the prayer ‘‘ whether ‘the court 
will or ought to take further cognizance of the plea aforesaid.—Fields 
v. Walker et al., 155 
3. Appearance and consent cannot give jurisdiction. 155 
4. In a summary proceeding by notice and motion against a Bank debt- 
or, if the proper certificate is appended to the notice, that the note is 
really and dona fide the property of the Bank, the certificate is proof 
of the jurisdictional fact to the end of the suit, although the note is 
sold or assigned before judgment.—Jemison v. P. & M. Bank, 168 


JUSTICES OF THE PEACE. 

1. When a defendant. against whom a judgment is rendered by a justice 
of the peace, removes the case by appeal to the Circuit Court, he is 
regarded as the actor in the subsequent proceedings, and is held to be 
constantly in court.—Martin v. Higgins, 

fe 2. The notice to the appellee, required in appeal cases from justices of 
| 2 the peace, is intended solely for the benefit of the appellee, and the 
. appellant cannot complain on error that it was not given. 775 
q 8. * Plaintiff claims $50, for work and materials,” held a sufficient 

4 statement to sustain a judgment by default and writ of inquiry. 775 


775 


LANDLORD AND TENANT. 

i 1, Assumpsit lies in favor of the landlord against a stranger for rents 
received by the latter from the tenants under an assertion of title in 
himself.—Br. Bank Mobile v. Fry. 770 
: 2. If the tenant pays over rents to the mortgagor after the law day of 

the mortgage, before notice of any claim by the mortgagee, the pay- 
ment is effectual against the latter ; nor does the mortgage constitute 

any objection to a recovery by the mortgagor against one who has 
wrongfully received the rents under an assertion of title, when it is 

not shown that the mortgagee has asserted any claim tothe fund. 770 
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LEGACY. 
See Executors anp ApmrnistTraTors, 38, 4, 5. 


LIMITATIONS, STATUTE OF. 

1. The proviso to the first section of the act of 1848, applies only to that 
section, and does not extend to the whole act.—Rawls v. Doe ex dem. 
Kennedy, 240 

2. The act of 1802, which bars rights of entry after the lapse of twenty 
years, is not repealed by the act of 1843, which limits all actions for 
the recovery of lands to ten years after the accrual of the cause of 
action ; possessions commencing under the old law are governed by the 
act which first effects a bar in their favor. 240 

8. Where the legal and equitable remedies by attachment are concur- 
rent, the statute of limitations is the same in both forums.—Crocker 
& Wife v. Clements’ Adm’r, 206 

4. When a person receives money under a decree which is afterwards re- 
versed on error, the statute of limitations commences to run in his fa- 
vor from the reversal. 296 

5. In making an application of the legal statute of limitations, the 
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Courts of Chancery also adopt and give effect to the exceptions and 
qualifications of the statute. 296 
6. To effect the bar created by the statute, the defendant must have re- 
sided within the State during the whole period prescribed by it, but it 
is not necessary that his residence should have been continuous. 296 
7. Where one tenant in common, having obtained a conveyance from his 
co-tenant for the purpose of mortgaging the entire estate, and bound 
himself to reconvey one half of the land after the mortgage is raised, 
rents out the premises, and collects the rents, he becomes, as to these 
rents and profits, a trustee by implication for his co#tenant, and when 
the latter seeks an account of them, the statute of limitations of six 
years will bar him.—Tarleton v. Goldthwaite’s Heirs and Adm’r, 846 
8. A purchaser at an administrator’s sale, who does not give bond with 
approved security as required by the statute, but takes possession of 
the property. holds adversely to the administrator, and may acquire a 
perfect title under the statute of limitations of six years.—Lay’s Ex’r 
v. Lawson’s Adm’r, 877 
9. Adverse possession for the time prescribed as a bar by the statute of 
limitations, may be given in evidence under the plea of the general 
issue in detinue. 377 
10. The act of 1846 allowing several replications to a plea of the statute 
of limitationg, and other pleas therein specified, applies to a plea set- 
ting up the statute of limitations of another State-Thomason v. 
Odum, 480 
11. The proviso to the statute of limitations of Florida in favor of per- 
sons “ beyond the seas or out of the country,” includes a resident 
citizen of another State who has never been in Florida. 480 
12. A replication to a plea of the statute of limitations of another State, 
alleging that the property was converted in this State, and carried 
into another, where it was purchased by defendant and brought back 
again, and that it has not been in this State more than four years 
since the conversion, is bad on demurrer. 480 
13. In summary proceedings by notice and motion against Bank debtors, 
the notice serves the double purpose of « writ and declaration, and 
prevents the statute of limitations from creating a bar, although the 
motion for’ judgment is afterwards delayed.—Stanley v. Bank of 
Mobile, 652 
14. To remove the bar of the statute of limitations after it is complete, 
the admission must extend not only to the correctness of the original 
debt,. but also to a present willingness or liability to pay it.--Pool’s 
Ex’r y. Relfe et al., 701 
15. A proposal by way of compromise to pay the principal, if the credi- 
tor would lose the interest, is not sufficient to remove the bar of the 
statute after it is complete ° 701 
16. A letter containing an offer of compromise held not to be a condition- 
al promise such as would become binding and remove the bar of the 
statute on proof of the facts denied in it. 701 
17. When adebt is secured by the assignment of a mortgage, the secu- 
rity is not impaired by the statute of limitations barring a recovery 
on the note,—Cullum et al. y. Branch Bank Mobile, 797 
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MANDAMUS. 
a 1, When a judge of probate improperly refuses to transfer to the Cir- 





4 to compel its transfer.—Shadden v. Sterling’s Adm’rs, 
2. A writ of error does not lie from the refusal of a probate judge to 


an insolvent estate, to which he had been cited by a creditor, and his 
dismissal of the citation; if the judge improperly dismisses the cita- 
tion and refuses to proceed, mandamus lies to compel his action. 


MORTGAGE. 

4 1, If the tenant pays over rents to the mortgagor after the law day of 
the mortgage, before notice of any claim by the mortgagee, the pay- 
ment is effectual against the latter ; nor does the mortgage constitute 
any objection to a recovery by the mortgagor against one who has 
wrongfully received the rents under an assertion of title, when it is 
not shown that the mortgagee has asserted any claim to the fund.— 
Branch Bank at Mobile v. Fry, 

2. When a mortgage is assigned by the principal debtor to a trustee for 
the protection of his surety, with authority to collect the mortgage 
notes and pay the debt out of the proceeds on default being made in 

its payment, the creditor is entitled to the benefit of the security.— 

Cullum et al. v. Branch Bank at Mobile, 


ate 
Geng 


is not impaired by the statute of limitations barring a recovery on 
the note. 

4. Nor does the renewal of the note affect the security, although no 
express understanding is made in relation to its continuing. 

5, When a creditor, whose debt is secured by the assignment of a mort- 
gage, purchases a judgment which constitutes a prior lien on the 
mortgaged premises, at the request of his debtor, and with the ex- 
press understanding that it shall be tacked to the mortgage and paid 
ont of the fund, he is entitled in equity to have it tacked to his mort- 
gage and paid out of the fund. 


PARTNERSHIP. 

1. When one partner takes a bond from his co-partner on the dissolution 
of the partnership, conditioned that the obligor shall pay all the debts 
of the firm, and the latter afterwards brings a suit at law, the obli- 
gee is an incompetent witness for the defendant to prove that a debt 
offered as a set-off ‘‘ was due from said firm at the time of its dissolu- 
tion, and that it was acknowledged'to be due; also to prove the amount 
of the debt, and what it was for.”—Hoyt, Ford & Robinson v. Mur- 
phy, , 

2. When a partner purchases his co-partner’s entire interest in the firm, 
undertaking to pay all the partnership debts, and afterwards ab- 

j sconds, leaving his individual debts and those of the partnership un- 

paid, a court of equity will re-invest the retiring partner with his 

original rights as partner, giving him a lien on the partnership assets 
af for the payment of the partnership debts. (Ligon J. dissenting.) 

McGown v. Sprague et al. 
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cuit Court a cause in which he is personally interested, mandamus lies 


proceed with the settlement of the accounts of an administrator of 


3, When adebt is secured by the assignment of a mortgage, the security” 
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8. When a note payable to a partnership is transferred by one of the 
partners in payment of his individual debts, the purchaser acquires 
only the assignor’s interest, and holds the note subject in equity to the 
claim of the other partners.—Halstead et al. v. Shepard, 658 
4. And an sssignee who purchases for cash, after the maturity of the 
note and while it is in the hands of an attorney for suit, relying upon 
his assignor’s representations as to the state of accounts between his 
co-partner and himself and his right to dispose of the note, is affec- 
ted with notice of the other partner’s interest upon a settlement of 
the partnership accounts. 568 
5. Ordinarily, during the existence of the partnership, one partner, ac- 
ting within the scope of the partnership business, may sell and dispose 
of the entire interest in the partnership effects; but when the firm, 
though not formally dissolved, has closed its business, and reduced 
all its assets to the shape of two notes payable to the firm, if one 
partner fraudulently transfers these, the purchaser takes them sub- 
ject to the other partner’s equity. 558 
6. When money is advanced by one partner out of his individual funds, 
to be invested with other moneys belonging to the partnership in the 
purchase of real estate for the joint benefit of all the partners, and 
the purchase is made by another partner, who takes the legal title in 
his own name, a trust is created in favor of the individual members 
of the firm, which a court of equity would enforce.—Owens v. Col- 
lins & Langworthy, 837 
7. But the partner thus advancing his money would have the right, at 
any time before the appropriation was actually made, to change his 
intention, and direct a different application of it; and the subsequent 
application of his funds in the manner which he had first authorized, 
would create a trust, if at all, in his favor alone. 8387 
8. When a bill is filed to enforce a trust growing out of partnership 
transactions between complainants and defendant, or a joint trust in 
favor of complainants individually, and the evidence shows a separate 
trust in favor of one of the complainants only, the discrepancy be- 
tween the allegata and probata is fatal. 887 
9. When lands are purchased with partnership funds, and for partner- 
ship purposes, equity regards them as partnership property, and it is 
immaterial in whose name the purchase is made; but when the bill 
alleges both facts, while the proof shows a purchase by one partner 
for partnership purposes with his individual funds, the proof does not 


sustain the case made by the bill. 837. 


PLEADING AND PRACTICE AT LAW. 


1. An order of court for a change of venue, which recites that, by con- 
sent of parties made in open court, it is agreed that the cause shall 
go to either one of two specified counties at the election of the plain- 
tiff, is incomplete, until the plaintiff has made his election between 
the counties named, and the court has acted on his election by order- 
ing the papers in the cause to be transmitted by the clerk to the 


county so chosen.—Ex parte Remson, 2% 


2. A purty against whom an injunction or process of seizure has been 
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obtained in a chancery suit, and who has been injured in consequence 
thereof, may, after the dismissal of the bill for want of prosecution, 
bring his action at law, without permission from the Chancery Court, 
to recover on the bond of indemnity required by the fiat as a pre- 
requisite to obtaining the process.—Zeigler and Hall v. David, 127 
8. In such case, an averment that the bill was dismissed, without’ sta- 
ting the grounds of dismissal, is sufficient. 127 
? 4. And it is unnecessary to aver notice of the dismissal to the obligors 
i in the bond, as they are parties to the record, and presumed to be cog- 
| nizant ‘of the disposition finally made of the cause. 127 
; 6. It is not error to allow plaintiff to amend his declaration, even after 
‘ the trial has been commenced, by the alteration of a date alleged un- 
der a videlicet. 127 
6. A plea to the jurisdiction, when pleaded in a court of geveral juris- 
diction, is bad on demurrer, if it does not point out what other court 
has jurisdiction, and conclude with the prayer ‘whether the court 








an will or ought to take further cognizance of the plea aforesaid.” 127 
F 3 7. Matter amounting to the plea of res adjudicata cannot be pleaded 
in abatement.---Fields v. Walker et al., 155 
7 | 8. In detinue for a slave, a plea alleging the slave’s death since the last 
.s continuance is bad on demurrer.---Lay’s Ex’y v. Lawson’s Adm’r, 377 


9. The court is not authorized to reject a plea containing matter which 
may be good, even though it is improperly pleaded,---Stewart & 
Fontaine v. Hargrove, 429 

10. The act of 1846 allowing several replications toa plea of the stat- 
ute of limitations, and other pleas therein specified, (Pamphlet Acts 
36,) applies to a plea setting up the statuie of limitations of another 
State.---Thomason v. Odum, 480 

11. In debt on an administrator's bond, a count on the penalty alone, 
not noticing the condition, is suflicient.---Holley v. Acre, 608 

12, Appearance and pleading to issue amounts to a waiver of all excep- 
tions to previous irregularities.---Stanley v. Bank of Mobile, 652 





18. When a partnership is plaintiff, and the christian names of the part- 
ners are nowhere set out in the summons or declaration, if defendant 
neither pleads in abatement, nor demurs, but goes to trial on a plea 
to the action, he will be held to have waived the defect, and cannot 
assign it for error.---Ortez v. Jewett & Co., 662 

14. When suit is brought in the courts of Alabama, for an injury to 
lands averred to be located in ‘‘ the State of Georgia, to-wit: in the 
county aforesaid,” a demurrer would not lie to the declaration, and a 
joinder in issue by defendant would not amount to a waiver of the 
jurisdictional question which would arise if the evidence showed that 





q the land was located in Georgia.---Howard v. Ingersoll, 673 
15. When the clerk’s name is subscribed to a writ, to which is attached 

q an affidavit that the name was subscribed by the affiant by authority 

4 of the clerk, the affiant must be taken to have been the clerk’s depu- 

% ty, and the writ is properly issued.---Yonge v. Broxson, 684 

4 4 16. It is not necessary that a writ should on its face specify the place at 


which the court is to be held, or the first day of the term to which it 
is returnable; these are fixed by law, and suitors are presumed to be 
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cognizant of them. 684 
17. The fact that a writ is addressed ‘ to any lawful officer ” of a speci- 
fied county, instead of ‘“‘any sheriff of the State of Alabama,” is 
matter of abatement only, and not available on error. 684 
18. From the time the original process is served, until the final judg- 
ment, the parties are presumed to be in court, and need no further 
notice of the orders there taken in reference to the case. 684 
19. When suit is brought on a note in the name of the payee for the use 
of another person, if the defendant does not by plea deny its execution, 
the note itself imports a consideration, and this presumption is not 
repelled by showing that the payee ‘‘ never was the owner of the note, 
and never put it in circulation or authorized it to be done.”—Bird y. 
Wooley, use &c., 717 
20. In debt on an administrator’s bond, to charge his sureties with a 
judgment rendered against him as administrator to be levied de bonis 
intestatis, it is not necessary that the declaration should allege that 
the judgment was rendered on a debt which was a proper charge 
against the estate, or against the administrator as such.-Reid v. Nash, 788 
21. When the record shows that pleas were filed and demurred to, the 
pleas found in the record will be presumed to be those which were 
filed, although they are not signed by counsel, nor endorsed as filed, 783 
22. Wil debet and performance generally are not good pleas to debt on 
bond assigning special breaches. 733 
28. A plea averring that the judgment against the administrator was not 
a proper debt or charge against the intestate, nor against his admin- 
istrator as such, is but the statement of a conclusion, and therefore 
demurrable. 733 
24, Aplea averring that the intestate’s estate has been duly declared 
insolvent and is in progress of settlement, is fatally defective on de- 
murrer. 738 
25. So also is a plea containing the additional averment that plaintiff 
failed to present his judgment as a claim against the estate within six 
months after the declaration of insolvency. 783 
26. Aplea of plene administravit is bad on demurrer, if it does not al- 
lege that the assets were fully administered before suit brought. 738 
27. Consent to “‘ plead in short,” where a demurrer is isterposed, dis- 
penses only with formal matters, and not with matters of substance ; 
if a plea is pleaded by name, all material averments will be consider- 
ed as made; but if it is partly drawn out, the want of a material 
averment is fatal. 733 
28. “Plaintiff claims $50, for work and materials,” held a sufficient 
statement to sustain a judgment by defanlt and writ of inquiry.— 
Martin v. Higgins, 775 
29. An action of debt lies on a bond conditioned that the obligor shall 
indemnify the obligee against his guaranty of a third person which 
had been given at the obligor’s request.—Carr’s Ex’r v. Wyley, 821 
. 80. A foreign executor may sue in the courts of this State ; and if he 
makes profert of his letters, the effect is the same as if they were set 
out in the declaration, although he does not aver in what State they 
were granted, 821 
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PRESUMPTIONS AND LEGAL INTENDMENTS. 

1. When evidence is adduced to the court on a preliminary examination 
touching the incompetency of a witness by reason of insanity, the Ap- 
pellate Court will presume that the judge was not influenced by any 
evidence which he ought not to have considered.—Campbell v. The 
State, 44 

2. When a deed is made to two jointly, the law, in the absence of proof 
as to their respective interests, presumes that they are equally inter- 
ested ; and the transfer by one of them, by words in presenti, of all 
his right, title and interest in the lands, conveys a moiety.—Long v. 
McDougald’s Adm’r, 418 

8. When an order of sale made by the Orphans’ Court does not on its 
face appear to have been granted on the application of the adminis- 
trator, that fact will be presumed after the lapse of twenty years.— 
Lay’s Ex’r v. Lawson’s Adm’r, 877 

4. Where the record shows an irregular final settlement of an estate, 
the court will presume in favor of its correctness, after the lapse of 
twenty years, that the necessary notices were given, and that. the: 
parties in interest were present.—Barnett’s Ex’r v. Tarrence, § 468 

5. Where the slaves returned in the executor’s inventory as belonging: 
to the estate are divided by commissioners, under an order of the 
Orphans’ Court, among the distributees, and after the lapse of twen- 
ty years one of the distributees attempts to charge the executor with 
the value of other slaves not included in the inventory, and shows no 
excuse for his delay, his claim cannot be asserted or allowed in the 
Orphans’ Court. 468 

6. Where a receipt bears date five days anterior to a note, and is fora 
different account, the court cannot, in the absence of proof explain- 
ing the incongruities, infer that they were given for the same debt.— 


Hollingsworth v. Martin, 591 


7. It is not necessary that a writ should on its face specify the place at 
which the court is to be held, or the first day of the term to which it 
is returnable; these are fixed by law, and suitors are presumed to be 


cognizant of them.—Yonge v. Broxson, 684 


8. From the time the original process is served, until the final judg- 
ment, the parties are presumed to be in court, and need no further 


notice of the orders there taken in reference to the case. 684: 


9. When the record shows that pleas were filed and demurred to, the 
pleas found in the record will be presumed to be those which were 
filed, although they are not signed by counsel, nor endorsed as filed.— 


Reid v. Nash, 783 


PROBATE, COURT OF. 

1. The action of the Probate Court under the act of February 11, 1850, 
upon questions of fact growing out of administrations, is a matter of 
law, and is revisable in the Appellate Court in the same manner as. 
the decisions of the court on questions of fact which are referred to: 
the court rather than to the jury; in such cases the Appellate Court 
will look to the whole evidence, if it is to be found in the record, and 
will not send the case back for another trial, if enough remains to 
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sustain the judgment rejecting testimony which may have been ille- 

gally admitted.—Bogle et al. v. Bogle’s Adm’r, 544 
2. The Court of Probate can only authorize a public sale by a guardian 

in the manner prescribed by the statute; a private sale under an or- 

der of the court, though sanctioned by the court, passes no title as 

against the ward.—Hudson v. Helmes’ Ex’rs, 585 
8. A decree of the Orphans’ Court in favor of a distributee for a bal- 

ance found in the administrator’s hands, is evidence of assets in his 

hands to that amount, and sufficient to sustain a judgment on the 

bond against his sureties.--Holley v. Acre, 608 
4. The Court of Probate can only allot dower in the mode prescribed by 

the statute, and in those lands of which the husband died seized ; if 

the husband aliened in his life-time, and the purchaser has put valua- 

ble improvements on the lands, he may come into equity against his 

vendor’s widow and heirs, to have the dower claim settled and deduct- 

ed from the unpaid purchase money.—-Thrasher and Mitchell v. Pinck- 

ard’s Heirs and Adm’rs, 616 
5. A decree of the Orphans’ Court rendered prior to the passage of the 

act of 1846, in favor of an administrator de bonis non against a pre- 

ceding administrator, for moneys received in the course of adminis- 

tration and unaccounted for, is not merely voidable, but void.—Han- 

na, adm’r, v. Price et al., 826 
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PROHIBITION. 


1. The Snpreme Court has a discretionary power to grant writs of prohi- 
bition to all the inferior courts of the State; but the writ should nev- 
er be granted, except in cases where the inferior court has clearly ex- 
ceeded its jurisdiction in the order complained of, and the relator has 
no other remedy to which he can resort for his protection.—Ex parte 
Morgan Smith, 94 
2 An interlocutory order of the Chancellor, directing “that a receiver 
be appointed to take possession” of the defendant’s estate, ‘‘and that 
he and either of the parties have leave to apply to the court for any 
other or further directions, as to him may be necessary ; and that it 
be referred to the register, to appoint a fit and proper person to be 
the receiver aforesaid, the person soto be appointed first giving bond,” 
&c., and directing the defendant to deliver up to him his plantation, 
&e,, is a nullity, and the writ of prohibition should go from the Su- 
preme Court to revoke it, and prevent proceedings under it. (Per 
Justices Licon, Gorptuwarte and Pueran.) 
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(Cuitton, C. J., and Giszons, J., dissenting, held that the order was 
only, at most, an erroneous construction of the statute; that the re- 
lator should have first applied to the Chancellor, by petition, for a 
correction or modification of the order; and that, as the Chancellor 
had jurisdiction of the case made by the bill, and a discretion as to 
the appointment of a receiver, and had erred merely in the manner of q 
making the appointment, the writ should not be granted.)—-Ex Parte + 
Morgan Smith, 94 
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PROMISSORY NOTES. 

1. When a note is payable at a specified day for a sum certain which 
may be discharged by the payment of a less sum at an earlier day, the 
greater sum is not in the nature of a penalty, but is the debt actually 
due, and is recoverable if the less sum is not paid according to the 
terms of the note.—Carter v. Corley, use &c., 

2. In an action against an endorser, parol evidence being adduced, in 
support of the certificate of notice annexed to the protest, that he 
kept no clerk, and that the notice was left at his office on the day of 
protest, the whole evidence should be referred to the jury, to decide 
whether he had actually received the notice.--Stanley v. Bk. Mobile, 652 

8. A charge is erroneous which refers it to the jury “ to decide as to 
the sufficiency of the notice” to charge an endorser; it is the province 
of the jury to ascertain the facts, while the court determines their 
legal sufficiency to constitute notice. 

4, When a notice of protest is left at the office of an endorser, who is an 
attorney and keeps no clerk, on the evening of the day on which it is 
required to be given, the law presumes that he received it, and it is 
sufficient to charge him. 

5. When suit is brought on a note in the name of the payee for the use of 
another person, if the defendant does not by plea deny its execution, 
"the note itself imports a consideration, and this presumption is not re- 
pelled by showing that the payee ‘* never was the owner of the note, 
and never putit in circulation or authorized it to be done.”—Bird y. 


Wooley, use &c., 
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REAL ACTIONS. 

1, An action for damages for injuries done to land must be brought in 
the courts of the State in which the land is situated.—Howard v. In- 
gersoll, 678 

2, When suit is brought in the courts of Alabama, for aninjury to lands 


averred to be located in ‘* the State of Georgia, to-wit: in the county 
aforesaid,” a demurrer would not lie to the declaration, and a joinder 
in issue by defendant would not amount to a waiver of the jurisdic- 
tional question which would arise if the evidence showed that the land 


was located in Georgia. 


REDEMPTION OF REAL ESTATE. 

1. When a judgment debtor, or his assignee of the equity of redemption, 
files a bill to redeem lands sold under execution, he must allege in his 
bill the performance of all that the statute requires of him ; if he 
fails to allege that possession was delivered to the purchaser without 
suit, his bill is without equity.--Paulling v. Meade, 

2. When a judgment creditor files a billto redeem, he must allege in his 
billa tender of the amount of the purchaser’s bid, together with ten 
per cent. thereon, and an offer to credit his judgment against the de- 
fendant with the further sum of ten per cent. on the amount of the bid. 605 

8. When the defendant in execution files a bill to redeem, he must al- 
lege in his bill that he delivered possession to the purchaser without 
suit, or that the latter consented to his retention of possession as ten- 
ant.—Sandford v. Ochtalomi, 
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SEPARATE ESTATES OF MARRIED WOMEN. 
See Husspanp ano WIFE. 


SHERIFFS. 


1. When a sheriff is ruled for failing to make the money on an execution, 
which he had levied on certain negroes as the property of the defen- 
dant, he may rebut the prima facie liability which his return raises 
against him, by showing that the negroes were taken from his posses- 
sion under a writ of habeas corpus, and were discharged as free per- 
sons; and the writ of habeas corpus and proceedings thereon are ad- 
missible evidence for that purpose.--Union Bank of Tenn. v. Banham, 
2. When negroes which are not at the time held as slaves, are levied on 
and discharged, the sheriff, when ruled, may repel the presumption 
arising from the levy, by showing that they were free. 

8. When a sheriff is ruled for failing to make the money on an execution, 
evidence that the defendant in execution ‘was in possession of a house 
and lot, as of his own property, prior to the day on which the execu- 
tion came to the sheriff ’s hands, claiming ownership thereof, and con- 
tinued in possession until after the return day of the execution,” is 
admissible evidence for plaintiff.—Whitsett, Garner & Co. v. Slater, 
4. Evidence of general neighborhood rumor that certain slaves, in the 
possession of the defendant in execution, were the separate property 
of his wife, is not admissible evidence for the sheriff, either to show 
anexcuse for not levying plaintiff’s execution, or as tending ‘‘to show 
a reasonable excuse for not levying within a reasonable time for ma- 
ing necessary inquiries as to the title of the property.’ 

5. What constitutes due diligence on the part of the sheriff depends ma- 
terially on the facts of each case, and no general rule of universal ap- 
plication can be laid down by the courts; but where he receives an 
execution against a resident citizen of his county, who is in open pos- 
session of personal property sufficient to satisfy it, and he makes no 
effort, for thirty days after its reception, to levy or to give plaintiff 
notice of any real doubts which he may entertain of the liability of 
the property to the execution, he is guilty of a want of due diligence. 
6. What constitutes due diligence on the part of the sheriff, is a mixed 
question of law and fact ; the jury must determine the facts, while 
the court decides whether they constitute due diligence. 

7. When a sheriff has taken property under attachment, which he af- 
terwards sells, by agreement between the plaintiff and defendant in 
attachment, without an order of court, his sureties are not liabie on 
their bond for his failure to pay over the money.—Governor, use &c., 
v. Perrine et al., 

8. In an action against a sheriff and his sureties, for an alleged escape 
of a debtor in custody under bail process, an allegation in the declara- 
tion that the capias was ‘‘ marked and endorsed for bail,” is sufficient 
to show that he was required by the process placed in his hands to hold 
the defendant to bail.--Hutchisson et al. v. Governor, use &., 
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SLAVES AND FREE NEGROES. 
1. The question of freedom, as between master and slave, can only be 
tried in the manner prescribed by the statute, (Clay’s Digest 542 § 19 ;) 
but when negroes are levied on by the sheriff, as the property of the de- 
fendant in execution, they may try the question of their freedom, as 
between him and them, by petition for habeas corpus.—Union Bank of 
Tenn. v. Benham, 148 
9. Aslave voluntarily manumitted is liable to his master’s antecedent 
creditors; but a child born in a free State, of a manumitted woman, is 
free, although its mother, on her return to this State, is subject. to the 
debts of her former owner. 148 
3. Where the claimant of slaves institutes proceedings for their recovery 
under the act of Congress of February 12, 1793, as fugitives from his 
service, and obtains the certificate of the justices in his favor, as re- 
quired by the act, the proceedings can only affect those who are ar- 
rested by the warrant of the justice and brought before him; and al- 
though the certificate declares that certain other persons, children of a 
woman who was arrested and remanded as a fugitive slave, are also 
slaves, and owe service to the claimant, yet, as to them, the sentence is 
a nullity.—Fields v. Walker et al., 155 
4. Ina suit for freedom under the statute of this State, the trial being had 
on one issue as to all the petitioners, evidence of what a deceased witness 
testified on a former proceeding under the act of Congress of 17938, to 
which only a portion of the petitioners were parties, is not admissible. 155 
Children born in this State, of a negro woman who is a fugitive slave, 
cannot be regarded as fugitive slaves, or slaves which have escaped from 
service in another State, within the meaning of the constitution of the 
United States, and of the act of Congress of 1798. 155 


e 


STATUTES, CONSTRUCTION OF, 
1. The act of 1850, (Pamphlet Acts 126 § 2,) which directed a sale of the 
remaining assets of the Planters’ and Merchants’ Bank of Mobile, does 
not repeal by implication the act of 1845, which authorized the ap- 
pointment of trustees to settle its affairs, and gave them power to use 
all the remedies to which the Bank, while in existence, was entitled; 
and a sale pursuant to that act, of notes then in suit, does not affect 
the further prosecution of it for the benefit of the purchaser.—Jemi- 
son v. P. & M. Bank, 168 
2. The Mississippi statute of 1840, (Hutchinson’s Code 824, et seg.) which 
forbid the Banks of that State to “transfer by endorsement or other- 
wise any note, bill receivable, or other evidence of debt,” is unconsti- 
tutional, being in violation of the section which declares that no State 
shall pass any law impairing the obligation of contracts.—(Constitu- 
tion U.S, Art. 1, Sect. 10.) 168 


SUMMARY JUDGMENTS. 


1. In a summary proceeding under the statute, by a Bank whose charter 
has been forfeited, and her affairs placed in the hands of trustees for 
settlement and liquidation, the notice having been held defective on er- 
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ror, for the want of an averment that the suit was instituted by the di- 
rection and authority of the trustees, the court below to which the 
cause is remanded may permit an amendment of the notice by the addi- 
tion of that averment.—Jemison v. P. & M. Bank, 

2. The amendment may be made in such case by annexing the trustees’ 
certificate to the notice, averring that the Bank, “by its trustees named 
in the certificate annexed hereto, appointed under the act therein spe- 
cified, will move,” &e. 

8. Where the affairs of a Bank are by statute placed in the hands of trus- 
tees for settlement, after a judgment has been rendered on quo warranto 
against the Bank declaring its charter forfeited, the subsequent reversal 
of that judgment does not affect a suit previously instituted by the trus- 
tees against a debtor of the Bank, nor can he take advantage of that 
reversal to protect himself against the rendition of judgment. 

4. The act of 1850, (Pamphlet Acts 126 § 2,) which directed a sale of 
the remaining assets of the Planters’ and Merchants’ Bank of Mobile, 
does not repeal by implication the act of 1845, which authorized the 
appointment of trustees to settle its affairs, and gave them power to use 
all the remedies to which the Bank while in existence, was entitled; and 
a sale pursuant to that act, of notes then in suit, does not affect the fur- 
ther prosecution of it for the benefit of the purchaser. 

5. In asummary proceeding by notice and motion against a Bank debtor, 
if the proper certificate is appended to the notice, that the note is really 
and bona fide the property of the Bank, the certificate is proof of the 
jurisdictional fact to the end of the suit, although the note is sold or as- 
signed before judgment. 

6. The trustees of the Planters’ and Merchants’ Bank of Mobile, appointed 
under the act of 1845, were authorized to take individual notes to se- 
cure a balance due to the Bank from a suspended Bank of another State, 
and to institute suit thereon by the summary remedy of notice and 
motion. 

7. Ina summary proceeding under the act of 1848 or that of 1850, against 
a tax collector and his sureties, the principal is a necessary party to the 
notice; and if the notice shows on its face that he was dead before it 
issued, it is demurrable-—Governor v. Powell and Bradley, 

8. In summary proceedings by notice and motion against Bank debtors, 
the notice serves the double purpose of a writ and declaration, and pre- 
vents the statute of limitations from creating a bar, although the mo- 
tion for judgment is afterwards delayed.—Stanley v. Bank of Mobile, 

9. To authorize a summary judgment against the sureties of an adminis- 
trator, the record must show the judgment against the administrator, 
the bond by which the sureties have become liable, the issue of an exe- 
cution on the judgment against the administrator, and its return “no 
property found.”—Hanna, adm’r, v. Price et at., 


SUPREME COURT. 

See Prouzsrrioy, 
Errors AND APPEALS, 
Brus of Exceptions. 
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SURETIES. 

1. A failure on the part of a creditor to present his claim to the adminis- 
trator of the principal debtor within eighteen months after the grant 
of letters, does not discharge the sureties, nor affect his right to proceed 
against them.—Minter and Gayle v. Br. Bank at Mobile, 

2. When a mortgage is assigned by the principal debtor to a trustee for 
the protection of his surety, with authority to collect the mortgage 
notes and pay the debt out of the proceeds, on default being made in 
its payment, the creditor is entitled to the benefit of the security. —Cul- 
lum etal. v. Br. Bank at Mobile, 


TAX COLLECTORS. ' 

1. In a summary proceeding under the act of 1848 or that of 1850, against 
a tax collector and his sureties, the principal is a necessary party to the 
notice; and if the notice shows on its face that he was dead before it 
issued, it is demurrable-—Governor v. Powell and Bradley, 


TRESPASS AND TROVER. 

1. If defendant continues in actual possession after a recovery and satis- 
faction in trespass guare clausum fregit, plaintiff cannot maintain a 
second action against him for a continuation of the trespass, unless he 
shows a title which would carry with it the constructive possession.— 
Segar v. Kirkley, 

2.Where there has been a conversion of property owued by several 
tenants in common, they may all waive the tort and join in assumpsit, 
or each one may bring a separate action for his interest without joining 
the others.—Tankersley v. Childers et al., 


TRIAL OF THE RIGHT OF PROPERTY. 
See Evipence 44, 56. 


TRUSTS. 
1. Where a debtor conveys by deed all his property, both real and per- 
sonal, to a trustee, in trust that he will, first, make the grantor a rea- 
sonable allowance for the comfortable support and maintenance of his 
fgpily, and the education of his children: secondly, that he will pay 
all the grantor’s debts, and the debts incurred in the execution of the 
trust; and, thirdly, that he will then convey the legal title to the pro- 
perty undisposed of to the grantor’s children; and delivers the deed, as 
also the possession of the property, to the trustee, who acceps the 
trust, the trusts in favor of the grantor’s creditors and children become 
perfect, and cannot afterwards be divested or revoked by any act of 
the grantor or trustee. And in such case, a court of equity will enforce 
the trust, at the instance of the grantor’s children ; and if the bill allege 
that the trustee has paid all the debts, the creditors are not necessary 
parties to the bill.—Andrews et al. v. Hobson’s Adm’r et al., 
2. Where a trustee purchases at his own sale, fhe purchase is liable to be 
set aside, if the cestwis que trust make known their dissatisfaction within 
a reasonable time, and have never ratified or confirmed the sale, after 
being informed of every fact connected with it in the knowledge of the 
trustee necessary to ensble them to form a correct judgment. 
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3. Where one tenant in common, having obtained a conveyance from his 
co-tenant for the purpose of mortgaging the entire estate, and bound 
himself to re-convey one half of the land after the mortgage is raised, 
rents out the premises and collects the rents, he becomes, as to these 
rents and profits, a trustee by implication for his co-tenant, and when 
the latter seeks an account of them, the statute of limitations of six 
years will bar him.—Tarleton v. Goldthwaite’s Heirs and Adm’r, 

4. Courts of equity grant relief against conveyances obtained by, misrep- 
resentation or mistake; and if the parties occupy a relation from which 
an unusval degree of confidence, affection or sense of duty naturally 
springs, the utmost degree of good faith is required from the party in 
whom the trust is reposed, and he must show that his contract is in 
every respect just, fair and equitable.—Boney et al. v. Hollingsworth 
et al., 

5. The removal of a trustee from the State, without having executed the 
trust confided to him, gives the Court of Chancery authority to execute 
it.—Cullum et al. v. Br. Bank at Mobile, 


VENDOR AND VENDEE. 

1. A vendor who takes no independent security for the payment of the 
purchase money, has a lien on the lands for its payment, as against the 
vendee and all claiming under him with notice of the lien; and this 
principle equally applies to exchanges of lands, and whether the par- 
ties execute conveyances or bonds for titles only.—Burns y. Taylor et 
al., 

2. When the only condition of a bond tor titie is that titles shall be made 
as soon as a patent is obtained from the Government, the presumption 
from its face is that the purchase money has been paid, and it is no no- 
tice to an assignee of an obligee that the purchase money is unpaid. 

3. The fact that land is in the possession of a third person is sufficient to 
put a purchaser upon inquiry, and to preserve a lien against him if he 
purchases without inquiry. 

4. If a person in possession of land, upon inquiry by one who is about to 
purchase it from another, relative to the title, advises him to purchase, 
and assures him that there will be no difficulty about the title if he 
does, and afterwards delivers up the possession to the purchaser’s agent, 
his acts amount to an abandonment or waiver of a vendor’s lien which 
he held against the person from whom the purchaser bought. 
And although, when afterwards applied to by the purchaser for an 
assignment of a title bond held by him, he refuses to make the assign- 
ment, until assured by the purchaser that it will not impair his lien, 
and makes the assignment upon this understanding, this does not place 
him in any better or worse position, as his lien was already lost by his 
previous conduct. 

6. When a vendor represents hisbjtle to be good, it is equivalent to say- 
ing that he has a perfect title to the entire tract, unaffected by any 
gaps in the chain of title, or any defect or incumbrance whatever.— 
Smith v. Robertson, 

7. A court of equity will rescind « contract of sale at the instance of the 
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vendee, and restore to him the purchase money which he has paid, 
whenever the contract is tainted with false and fraudulent representa- 
tions on the part of the vendor relative to the title; and for this pur- 
pose, the whole conduct of the vendor in relation to the matter may be 
looked to. 312 
8. If the contract is made under a mutual mistake as to the vendor's title, 
the vendee is entitled to a rescission, if he seeks it within a reasonable 
time afterghe discovery of the mistake, and abandons the possession, 
delivering or offering to deliver it to the vendor. 312 
9. The vendee’s right to a rescission in such case does not depend on his 
payment or tender of the purchase money, nor upon the vendor's in- 
solvency, but upon his own promptness in seeking a rescission. 312 
10. A tender by the vendor of a deed signed by himself and wife, and at- 
tested by two witnesses, is sufficient ; it is the duty of the vendee to 
have it probated, if he wishes it.—Carter v. Corley, use &c., 612 
11. An outstanding right of dower, whether perfect or inchoate, is an in- 
eumbrance upon a title which renders it defective; and a vendee who 
has contracted for “good and lawful titles,” may come into equity to 
have compensation for such dower claim out of the unpaid purchase 
money.—Thrasher and Mitchell v. Pinckard’s Heirs and Adm’rs, 616 
12. A vendee is entitled to recover damages of his vendor for a breach of 
an express warranty of title to a slave, upon proving the recovery of a 
judgment against his vendee by one having an adverse title, and of an- 
other judgment by his vendee against himself, and that defendant was 
notified of the pendency of both suits—Harris v. Rowland’s Adm’ra, 644 
13. An offer to rescind by the vendor, not accepted by the vendee, has no 
legal effect whatever on the contract, unless the offer is based on the 
fraud or bad faith of the vendee. 644 
14. Where a vendee, on being informed that an adverse title was set up 
to the property, examines that title, and expresses himself satisfied with 
his own, this does not deprive him of his right of action against his 
vendor on a breach of his warranty of title. 644 








VENUE. 

1. An order of court for a change of venue, whi¢h recites that, by con- 
sent of parties made in open court, it is agreed that the cause shall go 
to either one of two specified counties at the election of the plaintiff, is 
incomplete until the plaintiff has made his election between the coun- 
ties named, and the court has acted on his election by ordering the 
papers in the cause to be transmitted by the clerk to the county so 
chosen.—Exparte Remson, 25 


WILLS. 

1, When the proponent ef a will is the husband of one of the legatees, 

his declarations that the testator was of unsound mind when it was 

executed cannot be received to invalidate the will—Walker v. Jones, 448 
Vhen one of the heirs at law appears and contests the validity of the 

will, he cannot be heard to assign for error that there were other resi- 

dent heirs who were not duly notified and who did not appear. 448 
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3. An instrument purporting on its face to be a deed, acknowledged by 
the maker before a justice of the peace to have been signed and deliv- 
ered as_such on the day of its date, and conveying by present words of 
gift, in consideration of natural love and affection, to several of the 
maker’s children, specific legacies of slaves and all the money and notes 
and household and kitchen furniture on hand at the time of his death, 
but reserving to him the right of ownership over the slaves until his 
death, at which time it is declared, “this deed shall take effect,” held 
a will not a deed. 448 
A testator bequeathed a slave to one of his daughters, by her maiden 
name, “entirely for her and her children,” and gave others specific leg- 
acies of slaves with incumbrances on them: Held, that the word “en- 
tirely” did not exclude the marital rights of the husband, but had re- 
ference only to the quantity of the estate which the legatee took as 
compared with the others; that, if she was unmarried at the time the 
will took effect, she took a life estate only, with remainder to her chil- 
dren; but if she was then married and had children, she took an abso- 
lute estate jointly with them.—Furlow’s Adm’r y. Merrell, 705 


» 





WITNESS. 
1. A defendant, who is a formal party to a bill as husband of one of the 
heirs at law of an insolvent decedent, is a competent witness for his 
co-defendant, especially when he testifies against his own interest.— 
Burns v. Taylor et al., 255 
2. The correctness of the rule questioned, which is laid down in Holman’s 
Heirs v. Bank of Norfolk, 12 Ala. 405, that where a defendant who 
appears from the face of the proceedings to have no interest makes a 
long and formal answer, setting up asa defence to the bill matters 
which do not properly concern him, and thereby subjecting himself to 
a liability for costs, he is rendered incompetent as a witness for another 
defendant. 255 
In an action at law between the administrators of two estates concern- 
ing the title to slaves, a woman who was the widow of both of the de- 
cedents is an incompetent witness for the administrator of the estate 
which has the smaller number of distributees.—Lay’s Ex’r v. Lawson’s 
Adm’r, 877 
4. When a witness who is shown to be incompetent on his voir dire, is 
nevertheless allowed to testify, facts proved by him on his examina- 
tion in chief cannot be looked to for the purpose of curing the error. 377 
5. When one partner takes a bond from his co-partner on the dissolution 
of the partnership, conditioned that the obligor shall pay all the debts 
of the firm, and the latter afterwards brings a suit at law, the obligee 
is an incompetent witness for the defendant to prove that a debt offered 
as a set-off “ was due from said firm at the time of its dissolution, and 
that it was acknowledged to be due; also to prove the amount of the 
debt, and what it was for.”—Hoyt, Ford & Robinson v. Murphy, 456 
6. In an action against the owners of a steamboat to recover damages for 
the loss of a stage, occasioned by a collision between the steamboat and 
a ferry flat on board of which the stage was, the stage-driver, under 
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whose care and control the stage was at the time, is an incompetent 

witness for the plaintiff, without a release.—Otis & Jayne v. Thom, 469 
7, In assumpsit to recover for lumber furnished by plaintiffs to defend- 

ant, defendant’s agent by whom it was procured is a competent witness 

for plaintiffs; and evidence that he was indebted to defendant for mo- 

ney advanced on the building contract at the time he procured the 

lumber is irrelevant.—Ortez v. Jewett & Co., 662 
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